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The Opinion of the Court was delivered PER CURIAM.



JUSTICEMAY NARD dissents,inpart,and concurs,inpart, and reservestheright tofilea
separate opinion.
JUSTICE ALBRIGHT concurs and reserves the right to file a concurring opinion.



SYLLABUSBY THE COURT

1. “W.Va.Code, 61-3-18, containsaseriesof offenseswhichrelatetostolen
property and, despite some commonality in the elements, the offenses are separate and
distinct. Theelementsof transferring stolen property are: (1) the property must have been
stolen by someoneother thantheaccused; (2) theaccused must havetransferred theproperty
knowingor having reasonto believethat the property wasstol en; (3) theproperty must have
beentransferred to someone other thantheowner; and (4) theaccused must havetransferred
theproperty with adishonest purpose.” SyllabusPoint 1, Satev. Taylor,176 W.Va.671,346
S.E.2d 822 (1986).

2. “Thetrial court must instruct the jury on all essential elements of the
offensescharged, andthefailureof thetrial courttoinstruct thejury ontheessential elements
deprivestheaccused of hisfundamental righttoafair trial, and constitutesreversibleerror.”

Syllabus, State v. Miller, 184 W.Va. 367, 400 S.E.2d 611 (1990).



Per Curiam:

ThiscaseisbeforethisCourt uponappeal of afinal order of the Circuit Court
of Monongalia County entered on June 13, 2001. In that order, the circuit court denied
motionsfor judgment of acquittal andanew trial filed by the appellant and defendant bel ow,
David Anderson, and sentenced himtotwelve monthsinthecounty jail for hisconviction of
transferring stolen property. However, theappellant’ ssentencewas suspended, and hewas

placed on probation for aperiod of two years.

Inthisappeal, the appellant contends that the circuit court erred by failing to
instruct thejury on all of theessential elementsof theoffenseof transferring stolen property.
Healso claimsthat the circuit court erred by not allowing hisattorney to argue during his
closing argument that there had not been an actual transfer of stolenproperty inthiscase. The
appellant further claimsthat the Statefail ed to provethat therewasan actual transfer of stolen

property. Finally, hecontendsthat theevidencewasinsufficient to support thejury’ sverdict.

ThisCourt hasbeforeitthepetitionfor appeal ,theentirerecord, andthebriefs
and argument of counsel. For the reasons set forth below, we reverse the appellant’s

conviction.



FACTS

Theappellant wasindictedfor transferring stolen property on January 5, 2001.
Attrial, theappellant testified that sometimein April 2000, hewaswalking a ong apath under
abridgeon South University Avenuein Morgantown, West Virginia. Theappellantwasgoing
fishingwhenhenoticed alargebl ack canvasbag under thebridge. Uponcloseringpection, the
appellant discovered that thebag contai ned acameraand some cameraequipment including
filtersand aflashunit. Theappellant put thecameraand equipment in hisown backpack and

went fishing.

Withintheweek, theappel lant took the camerato Superior Photo, alocal camera
shop, for anappraisal. Theappellantindicated that hehad received thecamerafromanuncle.
Superior Photo estimated that the camerawasworth $1,000.00, and of fered to put thecamera
initsconsignment casefor resale. Theappellant choseto keepthecamera. Hethen advertised

it for sale in a newspaper, but did not receive any offers to purchase the camera.

Sometime later, when the appellant needed funds to pay his bills, he called
variouscamerashopsin Morgantowntryingto sell thecamera. Theappellantlearnedthat the
camerawasthetypeused by studiosand eventual ly he contacted SueAmosat GenesisStudio.

Ms. Amosexpressed aninterest in purchasing the cameraso the appellant took it to her for
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inspection. The appellant again stated that he had received the camerafrom an uncle and
wanted tosell itfor $150to0 $200. Heleft the cameraat Genesis Studio so Ms. Amoscould

determineits value, and he went fishing.

Ms. Amoscalled acolleagueto discusstheval ue of the cameraandwasadvised
thatitsoundedlikeacamerathat had been stolenfrom I magesby Joy, another photo studio.
Soon after, theM organtown Policewere contacted, and by comparing serial numbers, itwas

determined that the camera was the one stolen from Images by Joy.

Subsequently, theappellant wasquestioned by thepolice. Hewillingly gavea
statement regarding how hehad found thecameraunder abridge. Heal sotook thepoliceto
thelocationwherehefoundthecamera. Thecanvasbagfromwhichheretrievedthecamera

was still under the bridge.

Thereafter, theappellant wasindicted for transferring stolen property asset forth

inW.Va Code§61-3-18(1923).! Followingajurytrial on April 19, 2001, theappel lant was

W.Va Code § 61-3-18 states:

If any person buy or receive from another person, or aid in
concealing, or transfer toaperson other thantheowner thereof,
any stolengoodsor other thing of val ue, whichheknowsor has
reason to believe has been stolen, he shall be deemed guilty of
thelarceny thereof, and may beprosecuted althoughtheprincipal
(continued...)



found guilty. Hefiled post trial motions for ajudgment of acquittal and anew trial. His
motionsweredenied, and hewassentenced totwelvemonthsinthecounty jail. Hissentence
was suspended, and he was placed on probation for aperiod of two yearsinthefinal order

entered on June 13, 2001. This appeal followed.

STANDARD OF REVIEW

Asnoted above, theappel |lant appeal san order denying hismotionsfor judgment
of acquittal and for anew trial. This Court has held that:

“‘Uponmotiontodirect averdict for thedefendant, theevidence
istobeviewed in light most favorableto prosecution. Itisnot

necessary in appraising its sufficiency that the trial court or

reviewing court beconvinced beyond areasonabl edoubt of the
guilt of thedefendant; thequestioniswhether thereissubstantial

evidenceuponwhichajury mightjustifiably find thedefendant

guilty beyondareasonabledoubt.” Satev. Wet, 153W.Va. 325,

168 S.E.2d 716 (1969).” Syl. pt. 1, Sate v. Fischer, 158 W.Va.

72,211 S.E.2d 666 (1974).

SyllabusPoint 10, Statev. Davis, 176 W.Va.454,345 S.E.2d 549 (1986). ThisCourt hasalso

stated that:

1(...continued)
offender be not convicted.



Asageneral proposition, wereview acircuit court'srulingsona

motion for anew trial under an abuse of discretion standard.

Thus,inreviewing challengestofindingsandrulingsmadeby a

circuit court, we apply atwo-pronged deferential standard of

review. Wereview therulingsof thecircuit court concerninga

new trial anditsconclusion astotheexistenceof reversibleerror

under an abuse of discretionstandard,andwereview thecircuit

court's underlying factual findings under aclearly erroneous

standard. Questions of law are subject to ade novo review.
Tennant v. Marion Health Care Foundation, Inc., 194 W.Va. 97, 104, 459 S.E.2d 374, 381
(1995) (citation omitted). With these standards in mind, we now consider the parties

arguments.

DISCUSSION

Theappellant first contendsthat thecircuit court erred by failingtoinstruct the
jury on all of the essential elements of the offense of transferring stolen property.
Specifically,theappellant saysthat thecircuit courtfailedtoinstruct thejury that the Statehad
to prove beyond a reasonable doubt that the property was stolen by someone other than
himself. In support of hisargument, the appellant relies upon Syllabus Point 1 of Sate v.
Taylor, 176 W.Va. 671, 346 S.E.2d 822 (1986), wherein this Court held:

W.Va.Code, 61-3-18, containsaseriesof offenseswhichrelate

to stolen property and, despite some commonality in the

elements, theoffensesareseparateand distinct. Theelementsof

transferring stolen property are: (1) the property must havebeen
stolen by someone other thantheaccused; (2) theaccused must
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havetransferredtheproperty knowingor havingreasontobelieve
that the property was stolen; (3) the property must have been
transferredto someoneother thantheowner; and (4) theaccused
must have transferred the property with a dishonest purpose.

Therecord in this case shows that the jury was instructed as follows:

Beforethe Defendant, David Anderson, can beconvicted
of Transferring Property (greater than $1,000.00) aschargedin
the indictment, the State of West Virginia must prove to the
satisfaction of the jury beyond a reasonable doubt that:
The Defendant, David Anderson,
in Monongalia County, West Virginia,
on or about June 19, 2000,
did intentionally and unlawfully,
transfer to another person, other than the owner,
goods which he knew or had reason to believe had been stolen,
valued greater than One Thousand Dollars ($1,000.00),
. which transfer was with dishonest purpose and with the intent to
permanently deprive the owner.

NGOk, WDNE

Sincethecircuit court failed toincludetheel ement whichrequiresproof that the property was
stolen by someone other than the accused, the appellant contends that the circuit court

committed reversible error.

Inresponse, the State concedesthat thecircuit court failedtoincludeoneof the
essential elementsof the offense of transferring stolen property in the charge to the jury.
However,the StateurgesthisCourt to overrule Taylor and removethe element requiring proof
that the property must have been stolen by someone other than the accused to sustain a

convictionfor transferring stolenproperty. |nmakingthisargument, the Statenotesthat other



jurisdictionshaveallowed separateconvictionsfor stealing and transferring the sameproperty.
Citing State v. Michidli, 132 Wash.2d 229, 937 P.2d 587 (1997) (a defendant who steals
property andlater sellsit canbecharged withtraffickinginstolen property); Statev. Strohm,
75Wash.App.301,879P.2d 962 (1994) (aperson can beconvicted of theft and of trafficking
the same property); Sate v. Banks, 358 N.W.2d 133 (Minn. Ct. App. 1985) (adefendant
convicted of theft based on retai ning possessi on of astolenitem could al so beconvictedfor

receiving stolen property based on transferring the stolen item).

Clearly,thecircuit court committedreversibleerrorinthiscase. ThisCourt has
held that, “ The trial court must instruct the jury on all essential elements of the offenses
charged, andthefailureof thetrial courttoinstruct thejury ontheessential elementsdeprives
theaccused of hisfundamental righttoafair trial,and constitutesreversibleerror.” Syllabus,
Satev. Miller, 184 W.Va. 367, 400 S.E.2d 611 (1990). Seealso Satev. Barker, 176 W.Va.
553,558, 346 S.E.2d 344, 349 (1986) (“ Failureto afford acriminal defendant thefundamental
right to have thejury instructed on all essential elementsof the offense charged has been

recognized as plain error.”).

Havingfoundthat thecircuit court erredininstructingthejury, wemust reverse

theappellant’ sconviction.? Indoing so, wenotethat wehave considered the State’ srequest

’Because the appellant’s conviction is reversed, we need not address the
(continued...)



that thelaw regarding the transfer of stolen property be changed by eliminating oneof the
elements of the offense. However, we can find no basisto reversethis Court’ sdecisionin
Taylor. That decisionwasbased upontheplainmeaning of W.Va. Code861-3-18which has
not been amended since 1923. We decline to modify our holding in Taylor regarding the
elementsof theoffenseof transferring stolen property without astatutory basistodoso. As
we havepointed out onseveral occasions, “ ThisCourt doesnot sitasasuperlegislature. .. It
istheduty of thelegislatureto consider facts, establish policy, and embody that policy in

legislation. Itistheduty of thiscourt to enforcelegislation unlessit runsafoul of the State
or Federal Constitutions.” Boydv.Merritt,177W.Va 472,474,354 S.E.2d 106, 108 (1986).

See also Verba v. Ghaphery, 210 W.Va. 30, 36, 552 S.E.2d 406, 412 (2001); Sate ex rel.

Blankenship v. Richardson, 196 W.Va. 726, 735, 474 S.E.2d 906, 911 (1996).

V.

CONCLUSION

2(...continued)
remaining assignments of error.



Accordingly,forthereasonsset forthabove, thefinal order of the Circuit Court
of Monongalia County entered on June 13, 2001, isreversed.

Reversed.



