IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

September 2002 Term
FILED RELEASED
December 3, 2002 - December 4, 2002
RORY L. PERRY Il, CLERK RORY L. PERRY I, CLERK
SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
OF WEST VIRGINIA NO 30463 OF WEST VIRGINIA

JERRY AND KATHY WITHROW, NATURAL PARENTS AND GUARDIANS
OF REBEKAH LYNN WITHROW, A MINOR, AND JERRY WITHROW,
INDIVIDUALLY, AND KATHY WITHROW, INDIVIDUALLY,
Plaintiffs Below, Appellants

V.

WEST VIRGINIA UNIVERSITY HOSPITALS, INC., A WEST VIRGINIA
CORPORATION, D/B/A RUBY MEMORIAL HOSPITAL, AND THE
UNIVERSITY OF WEST VIRGINIA BOARD OF TRUSTEES,
Defendants Below, Appellees

Appeal from the Circuit Court of Kanawha County
Honorable Charles E. King, Judge
Civil Action No. 97-C-670

AFFIRMED

Submitted: October 9, 2002
Filed: December 3, 2002



Joshual. Barrett, Esq.

L. Dante DiTrapano, Esqg.
Mary S. Blaydes, Esqg.
DiTrapano, Barrett & DiPiero
Charleston, West Virginia
and

Richard D. Lindsay, Esq.
Tabor, Lindsay & Associates
Charleston, West Virginia
Attorneysfor the Withrows

Stephen R. Brooks, Esqg.

Christine S. Vaglienti, Esq.

Flaherty, Sensabaugh & Bonasso

Morgantown, West Virginia

Attorneysfor West VirginiaUniversity Hospitals, Inc.

The Opinion of the Court was delivered PER CURIAM.
JUSTICE STARCHER dissents and reserves the right to file a dissenting opinion.
JUSTICE MCGRAW dissents.



SYLLABUSBY THE COURT

1. “A circuit court’ s entry of summary judgment is reviewed de novo.”
Syllabus Point 1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

2. “ A motionfor summary judgment should begranted only whenitisclear
that there is no genuine issue of fact to be tried and inquiry concerning the factsis not
desirabletoclarify theapplication of thelaw.” SyllabusPoint 3, Aetna Casualty & Surety Co.
v. Federal Ins. Co. of New York, 148 W.Va. 160, 133 S.E.2d 770 (1963).

3. “Summary judgmentisappropriateif,fromthetotality of theevidence
presented, therecord could not lead arational trier of fact to find for the nonmoving party,
such aswherethe nonmoving party hasfailed to makeasufficient showingonan essential
element of the casethat it hastheburdento prove.” Syllabus Point 2, Williamsv. Precision
Coail, Inc., 194 W.Va. 52, 459 S.E.2d 329 (1995).

4. “Itisthegeneral rulethat inmedi cal mal practicecasesnegligenceor want
of professional skill can be proved only by expert witnesses.” Syllabus Point 2, Robertsv.

Gale, 149 W.Va 166, 139 S.E.2d 272 (1964).



Per Curiam:

ThiscaseisbeforethisCourt uponappeal of afinal order of the Circuit Court
of Kanawha County entered on August 6, 2001. Inthat order, the circuit court granted
summary judgmentinfavor of theappelleeand defendant below, West VirginiaUniversity
Hospitals, Inc., aWest Virginia corporation, d/b/a Ruby Memorial Hospital (hereinafter
“WVUH?"), inthismedical mal practiceactionfiled by theappellantsand plai ntiffsbel ow, Jerry
and Kathy Withrow,individually and asthenatural parentsand guardiansof Rebekah Lynn
Withrow.! Inthisappeal, the Withrows contend that genuine i ssues of material fact exist

precluding summary judgment.

ThisCourt hasbeforeitthepetitionfor appeal ,theentirerecord, andthebriefs
and argument of counsel. For the reasons set forth below, the circuit court’ sfinal order is

affirmed.

A sdiscussed herein, theWithrowsal sofiled suit against the University of West
VirginiaBoard of Trustees. The Withrows' claimsagainst the Board of Trusteesare still
pending below.



FACTS

IN1992, Rebekah L ynn Withrow wastreatedfor Hodgkin' slymphoma. Shewas
elevenyearsold. In1995, Rebekah suffered arecurrenceof Hodgkin’ slymphoma andwas
admittedtoWVUH inMorgantown, West Virginia, for careandtreatment. Rebekah’ sprimary
physicianwasMarieSteiner, M .D., afaculty physician at theWest VirginiaUniversity School

of Medicine and an employee of the University of West Virginia Board of Trustees.

Dr. Steiner performed an allogenic bone marrow transplant on Rebekah in
October 1995. On December 2, 1995, while still hospitalized, Rebekah suffered a right
periototemporal hemorrhage (“astroke”). Itisalleged that Rebekah’ sstrokeoccurred asa

result of her blood platelet count falling to 13,000.

Therecordindicatesthat Rebekah’ splatel et count wasmonitored every twelve
hoursfollowing her bone marrow transplant because oneof thecomplicationsassociated with
the procedureisdifficulty inproducing platel etswhich canleadto other serious problems.
Dr. Steiner entered aseriesof ordersindicatingthelevel at which Rebekah'’ splatel et count was
tobemaintained. If Rebekah’ splatel et count fell below thespecifiedlevel, thenursing staff
was instructed to give Rebekah a transfusion to bring her platelet count back up to the

designated level. Dr. Steiner changed Rebekah’ srequired platel et count on one occasion
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because she wastaking acertain medication, heparin. Her level was adjusted on another

occasion because she was having her menses.

On December 1, 1995, Rebekah'’s platelet count fell to 32,000. When her
platel et count was checked twelve hours later, at 3:00 a.m. on December 2, 1995, it was
13,000. Uponlearning of Rebekah’ slow platel et count, an order for oneunit of platel etswas
entered by the WV UH nursing staff. However, while the platel ets were being prepared,

Rebekah suffered a stroke.

On March 7, 1997, the Withrows filed this action in the Circuit Court of
KanawhaCounty against WV UH andtheUniversity of West VirginiaBoard of Trustees. The
Withrowsalleged,inter alia, that Rebekah suffered astrokebecausetheWV UH nursing staff
allowed her platel et count to fall below thelevel specified by her treating physician. The
Withrowsclaimedthat Rebekahwaspermanently physically and mentally impaired asaresult

of the stroke.

Following discovery, the defendants filed separate motions for summary
judgment. OnJune 13, 2001, thecircuit courtissued an order granting summary judgmentin
favor of WV UH. Thesummary judgment motionfiled by the University of West Virginia

Board of Trusteeswasdenied. Thereafter, theWithrowsfiled amotionrequestingthecircuit



courttoamend itsfindingsof fact and theorder granting summary judgmenttoWVUH. The

motion was denied in the final order entered on August 6, 2001. This appeal followed.

STANDARD OF REVIEW

Asnoted above, theWithrowsappeal anorder granting summary judgment to
WV UH. In Syllabus Point 1 ofPainter v. Peavy, 192W.Va.189,451 S.E.2d 755 (1994), this
Court held that: “ A circuit court’ sentry of summary judgment isreviewed denovo.” This
Court hasalsoheldthat,“ A motionfor summary judgment should begranted only whenitis
clear that thereisno genuineissue of fact to betried and inquiry concerning thefactsisnot
desirabletoclarify the application of thelaw.” SyllabusPoint 3,AetnaCasualty& SuretyCo.
v. Federal Ins. Co. of New York, 148 W.Va. 160, 133 S.E.2d 770 (1963). In Syllabus Point
2 of Williamsv. Precision Coail, Inc., 194 W.Va. 52, 459 S.E.2d 329 (1995), this Court
explained that,

Summary judgment is appropriate if, from the totality of the

evidence presented, therecord could not lead arational trier of

fact to find for the nonmoving party, such as where the

nonmoving party hasfailed tomakeasufficient showingonan

essential element of the case that it has the burden to prove.

With these principlesin mind, we now consider the parties' arguments.



DISCUSSION

TheWithrows contend that agenuineissueof material fact existsinthiscase
regarding the platel et level orderedto bemaintai nedjust before Rebekah suffered astroke.
They assert that theevidenceisconflictingwith respect towhich platel et count order givenby
Dr. Steiner wasineffectonDecember 1,1995. Thus, the Withrows maintain that thereisa

factual dispute, and the circuit court erred in granting summary judgment to WV UH.

Therecord showsthat following Rebekah’ sbonemarrow transplant, Dr. Steiner
entered a “ protocol order” which required Rebekah to be transfused with plateletsif her
platel et count reached or fell below 20,000. On November 24, 1995, Dr. Steiner entered a
temporary order requiring atransfusion of platelets for Rebekah if her platel et count fell
below 30,000. Thisorder wasput in placebecause Rebekahwastaking heparin. On November
25,1995, Dr. Steiner entered another temporary order requiring Rebekahtobegivenplatel ets
if her platel et count fell bel ow 40,000 because shewashaving her menses. Thecircuit court
foundthat theNovember 25, 1995 order wasdi scontinued on November 30, 1995, and that the
original protocol order requiringatranfusionif Rebekah'’ splatel et count reached or fell below

20,000 was in place on December 2, 1995, when Rebekah suffered a stroke.



In the final order granting summary judgment to WV UH, the circuit court
concluded that the Withrowsfailed to offer expert testimony to provethat therehad been a
breach of theapplicablestandard of careby theWV UH nursing staff. Thecircuit court stated:

The uncontroverted evidence in the record is that on
December 2, 1995, the order that was in place respecting
Rebekah’ s platel et count wasthe protocol order. Theprotocol
order requiredatransfusiononly if Rebekah'’ splatel et count fell
below 20,000. From the standpoint of the nursing staff, Dr.
Steiner’ sorderswereclear. It wastheprotocol order that wasin
place and it was clear. The plaintiff has not presented any
evidence which would show that, on December 2, 1995, the
nursing staff knew or had reason to believe that Dr. Steiner
intended that Rebekah betransfused when her platel et count was
at ahigher level.

In light of the evidence that the nursing staff acted in
accordance with the protocol order in effect on December 2,
1995, theplaintiffshavefailedto provethat thenursing staff, and
itsemployer, West VirginiaUniversity Hospitals, Inc., breached
the applicable standard of care.
After reviewingtherecord, webelievetheevidence supportsthecircuit court’ sconclusion

that theWithrowsfailedto present evidenceestablishing that WV UH breached theapplicable

standard of care.

This Court has stated that “[w]hen the principles of summary judgment are
appliedinamedical mal practicecase, oneof thethreshol d questionsistheexistenceof expert
witnesses opining the alleged negligence.” Neary v. Charleston Area Medical Center, Inc.,
194W.Va. 329,334,460 S.E.2d 464, 469 (1995). Thisquestion must beanswered because

“[i]tisthegeneral rulethat in medical mal practi ce casesnegligenceor want of professional
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skill canbeprovedonly by expert witnesses.” Syllabus Point 2, Robertsv. Gale, 149 W.Va.
166, 139 S.E.2d 272 (1964).2 In thisregard, W.Va. Code § 55-7B-7 (1986) provides, in
pertinent part, “ Theapplicablestandard of careand adefendant'sfail ureto meet said standard,
if at issue, shall be established in medical professional liability cases by the plaintiff by
testimony of one or more knowledgeable, competent expert witnesses if required by the
court.” Consequently, if aplaintiff isunableto produce an expert witnessto testify to the
applicablestandard of careand abreach thereof, heor shecannot establishaprimafaciecase
of medical negligence and summary judgment is proper. See Goundry v. Wetzel-Saffle, 211
W.Va 698, --- n.10, 568 SEE.2d 5, 8-9 n.10 (2002) (“[O]nce a trial court makes the

discretionary determination that a plaintiff must produce a qualified medical expertin a

ANe noted that this Court has held that:

In medical mal practice caseswherelack of careor want of skill
ISS0 gross, so asto beapparent, or the alleged breach relatesto
noncomplex matters of diagnosis and treatment within the
understanding of lay jurorsby resort tocommon knowledgeand
experience, failureto present expert testimony on the accepted
standard of careand degreeof skill under such circumstancesis
not fatal to a plaintiff's prima facie showing of negligence.

Syllabus Point 4, Totten v. Adongay, 175 W.Va. 634,337 S.E.2d 2 (1985). In addition, we
haveheldthat,[t] hestandard of nonmedical, administrative, ministerial or routinecareina
hospital need not be established by expert testimony, becausethejury iscompetent fromits
own experienceto determineand apply areasonablecarestandard.” SyllabusPoint 9McGraw
v. &t. Joseph’s Hosp., 200 W.Va. 114, 488 S.E.2d 389 (1997). In Syllabus Point 8 of

McGraw, we determined that “[a] trial court isvested with discretion under W.Va.Code 8
55-7B-7(1986) torequireexpert testimony inmedical professional liability cases, and absent
an abuse of that discretion, atrial court's decision will not be disturbed on appeal.” Inthe
instant case, the circuit court determined that expert testimony was necessary.
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medi cal mal practice case, underlying disputed material i ssuesof fact cannot bereached until

the plaintiff has produced a qualified medical expert.).”

Inthiscase, theWithrowsdesignated Barry Singer, M.D., astheir expert witness.
Dr. Singer isboard-certifiedininternal medicine, hematol ogy, and oncology. Althoughhehas
no certification inpediatricsor pediatriconcology, hehascaredfor pediatric patientsin his
practice. Havingreviewed Dr. Singer’ sdepositionwhichwassubmitted withthemotionfor
summary judgment,wefindthat Dr. Singer failed to render an opinionregarding abreach of

the applicable standard of care by WV UH.

Duringhisdeposition, Dr. Singer testified that the WV UH nurseswould have
breachedthestandard of careif Dr. Steiner had ordered that pl atel etsbegiventoRebekahand
they failedtodoso. However, Dr. Singer wasunabl eto say that thenurseshadfailedtofoll ow
Dr.Steiner’ sorders. Initially, Dr. Singer testified that hebelieved Dr. Steiner intended that
Rebekah receive a transfusion if her platelet count fell below 40,000. However, when
presented with Rebekah’ s medical chart, Dr. Singer admitted that he wasunfamiliar with
WYV UH’ scomputerized ordering system and hedid not know which order wasin placewith
respect to Rebekah’ splatelet count on December 1, 1995. Thus, hewasunableto say the
WV UH nursing staff failedtofollow Dr. Steiner’ sorders. Furthermore, whenDr. Singer was

asked, “What about thehospital itself, itspolicies, procedures, theway itslab operated, doyou



haveany sort of opinionsabout abreach of thestandard of careatlevel,” hereplied, “[n] o, not

specifically, no.”

Insum, theWithrowswereunabl eto establish by expert testimony that WV UH
breached the applicabl e standard of care. Consequently, they lacked evidenceto provean
essential element required to establish a prima facie case of medical negligence against

WVUH. Therefore, WVUH was entitled to summary judgment.

V.

CONCLUSION

Accordingly, for thereasonsset forth above, thefinal order of the Circuit Court

of Kanawha County entered on August 6, 2001, is affirmed.

Affirmed.



