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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS

“Although our standard of review for summary judgment remans de novo, a
drcuit court's order granting summay judgment must set out factuad findings sufficent to
permit meaningful gppellate review. Findings of fact, by necessty, include those facts which
the drcuit court finds relevant, determinative of the issues and undisputed.” Syllabus Point 3,

Fayette County Nat. Bank v. Lilly, 199 W.Va. 349, 484 S.E.2d 232 (1997).



Per Curiam:

The gppellant, Robert L. Hivdy, M.D., gppeds the July 24, 2001, order of the
Circuit Court of Kanawha County dismissng his complant for interference with a busness
rdaionship, defamation, and fraud agang Anthem Hedth Plan of West Virginia Inc., which
does busness as PrimeOne, a West Virgina Corporation (“PrimeOne’). Because we find the
dismisd order fals to set out suffident findings of fact under this Court’s holding in Fayette
County Nat. Bank v. Lilly, 199 W.Va. 349, 484 S.E.2d 232 (1997), we reverse and remand for

the circuit court to enter afina order which conforms to the standards et forth in Lilly.

FACTS

Dr. Robert L. Hivdy, the appellant, was a partner in a medical practice known
as Dunbar Medicd Associates with Drs. John V. Merifield, John P. Lilly, Paul T. Kuryla, and
Jonathan P. Lilly, who are defendants below.! PrimeOne, the agppellee, is a managed hedth care

organization. Dunbar Medicd Associates participated in PrimeOne's network of physicians?

Dr. Hively and Drs. Maerifidd, John Lilly, Kuryla, and Jonahan Lilly were dso
partners in a separate partnership known as Dunbar Medical Laboratory.

2According to Dr. Hivdy, one of his former partners, Dr. John P. Lilly, formed a
company known as Primary One in February 1994, along with Drs. A. Paul Brooks, Jr. and
William B. Ferdl, J.  Dr. Hively further states that Primary One developed and invested in
the appedlee, Anthem Hedth Plans of West Virgnia, Inc., d/b/a PrimeOne (“PrimeOne’), a
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On December 5, 1995, one of Dr. Hivey’'s patients showed hm an October 17,
1995, letter she received in the mal. The letter was on Dunbar Medical Associates |etterhead;
it contained information about the PrimeOne Hedth Pan, and it stated “[w]e hope you'll
condder the advantages of PrimeONE caefully[.]” The names of the five partners in Dunbar
Medica Associates were typed at the bottom of the letter with each partner’s signature located
above his typed name. In his brief to this Court, Dr. Hively contends that he did not grant
permisson to use his name on the letter nor did he dgn the letter. PrimeOne asserts in its
brief to this Court, “the dgnature over Dr. Hivey's typed name is dfficult to read. It is not,
however, his name. Rather, it is the dgnature of another doctor with Dunbar Medicd

Asociates, Jonathan P. Lilly.” (Citations omitted).

In May 1996, Dr. Hively departed Dunbar Medica Associates and started his
own medica practice® Theredfter, another letter was sent out on Dunbar Medical Associates

letterhead and addressed “To Whom It May Concern.” Some of the patients in Dr. Hively's

Hedth Management Organization licensed to do busness in West Virginia, and that Primary
One owns 38% of the stock in PrimeOne.

3According to Dr. Hivey's complaint, “[b]y their actions in refusing to recognize their
duties to [Dr. Hivdy], the individudl defendants [his former partners] caused a termination
and/or disolution of the [Dunbar Medica Associates] partnership.” In his brief to this Court,
Dr. Hively contends that in November 1995, his partners decided to remove him as a partner
and they set his departure date as May 24, 1996.



new practice received this letter. The letter informed its recipients that their physician eected
not to participate with PrimeOne, and that Dunbar Medical Associates would welcome the
opportunity to serve ther medica needs. According to Dr. Hively, his patients incorrectly
received the letter because he was, a that time paticipating in PrimeOne. Dr. Hively

complained to PrimeOne about the |etter.

Theredfter, a letter on PrimeOne letterhead dated August 2, 1996, was mailed
which informed its recipients that the previous letter “may have been sent to you by mistake”
The August 2, 1996, letter explained that the previous letter “should have been sent only to
those few PrimeONE members who had not desgnated a Primary Care Physician, or to those
few members whose Primary Care Physdans elected not to participate in the network.” It

further stated, “It was never our intention to disrupt any doctor-patient relationship.”

Dr. Hivdy withdrew from the PrimeOne network in September 1996. According
to Dr. Hivdy, his withdrawd occurred after a patient, who was apparently dissatisfied with
PrimeOne's services, inqured of him why he had recommended that she switch to PrimeOne
in the October 17, 1995, letter. Dr. Hively asserts that at this point he redized that the
October 17, 1995, letter may have given some of his patients the mistaken notion that he had
a financid interest in PrimeOne and that this interest caused him to endorse PrimeOne.  Dir.
Hivdy explains that in order to remove any appearance of impropriety, he withdrew from the

PrimeOne network even though PrimeOne insured gpproximately 250 of his patients.



On December 23, 1997, Dr. Hively filed an amended complaint agang his four
former partners in Dunbar Medical Associates and PrimeOne.  Dr. Hively does not gpped the
counts filed agang his former partners. At issue in this gppead are only those counts filed
agang PrimeOne. Count Ill of the complant dleges “Inteference with Busness
Reationship” and Sates.

Upon the wrongful dissolution and
termination of the partnership, as aforesaid, the
defendants set aout to and did intentiondly
interfere  with you [dc] plantiff's doctor-patient
relationship by providing incorrect and false
information to your plaintiff’s petients.

As a proximate result of the defendants [sic]
acts and conduct your plantff los busness and
profits and was otherwise damaged in that his
reputation was damaged, he suffered emotiona
distress and was greatly annoyed and
inconvenienced.

Count V dleges “Defamation” and Satesin part:

The defendants published a letter to you
[sc] plantiff's patients indicating that plantiffs
[sc] competition was a good dternaive when
defendants knew it would damage you [sic] plantiff
and plaintiff did not Sgn the letter.

Finaly, Count VI dleges“Fraud” and dates.

The acts and conduct of defendants as
dleged above were fraudulent and plantiff was
damaged as aforesaid.

The acts and conduct of defendants were
willful and wanton and in reckless disregard of
plantiff's rights and plantiff is entitted to punitive

4



damege] ]

On September 21, 1998, PrimeOne filed a motion to dismiss pursuant to Rule
12(b)(6) of the West Virginia Rules of Civil Procedure. In support of this motion, PrimeOne
asserted:

Firg, [the complaint] names the wrong party
in paragraphs 6 and 19. The complaint mentions
PrimeOne ingead of “PrimayOne’, which Dir.
Hivdy now admits. Second, as the deposition of
Dr. Hivey reveds his dispute with PrimeOne
relates soldy to two letters which Dr. Hivey
dams PrimeOne was involved, somehow, in
sending.  Even assuming PrimeOne was involved in
sending them, those letters on ther face do not
provide a bass for Dr. Hivey's clams aganst
PrimeOne: interference with business
relaionships. . . defamation . . . or fraud[.]

Hndly, Dr. Hivey's depostion reveds that
he suffered no ham as a rexult of the acts he
dleges agang PrimeOne.  In September of 1996,
he voluntaily decided to withdraw from the
PrimeOne network, which meant he could no
longer be pad by PrimeOne for tresting patients
insured by PrimeOne. No actions of any of these
defendants caused him to make that decison. In
fact, as he tedified, PrimeOne urged him to Say
within its network. Thus, by his own actions, Dr.
Hivdy abandoned any dam agang PrimeOne, or
any of the other defendants, arisng out of his
dleged loss of any PrimeOne patients.

On March 23, 1999, the circuit court held a hearing on PrimeOne's motion to

digmniss at which arguments were heard. PrimeOne argued, in addition to the grounds set forth



in its motion to dismiss, that the one year datute of limitations on the defamation dam had
run. At the conclusion of the hearing, the circuit court stated, in part:

Taken in the totaity of everything that was
sad today, it seems to me tha the reasons that
have been put forth by PrimeONE are the reasons
that the motion to dismiss should be granted.

. . . [T]aken in the context of what would be
most favoreble to the plantiff in the case agang
PrimeONE, it does't seem like it amounts to a
hill of beans it jus doesn't seem like anything is
there. It would be so expensive and so long and so
protracted to go through any connections, as
ancillary as they are, of the corporation to these
doctors as it relates to the genesis of the complaint
that it seems like a 12(b)(6) motion is warranted.
Whether that's characterized in findings, Mr.
Baley [PrimeONE's counsd], that | would like to
ask tha you present, in the form of a motion to
dismiss or summary judgment, | think you can
propose those and submit those to me for my
congderation. | do think though that it appears to
be a falure to date a cause of action upon which
rdief can be granted, and of course, the statute of
limitations on [the defamation] case.

By order of July 24, 2001, the drauit court dismissed Dr. Hively's clams
agang PrimeOne. The dismissa order stated in its entirety:

On March 23, 1999, came the parties, by
counsd, for a hearing on the motion to dismiss of
Defendant Anthem Hedth Plan of West Virginia,
Inc. d/b/a PrimeOne (“PrimeOne’). PrimeOne
moved the Court to digniss Pantiff's cdams

againg it.

WHEREFORE, dfter reviewing dl of the



briefs in this matter, examination of al documents,
exhibits and after extensve agument from Al
parties, the Court does hereby GRANT said motion
and ORDERS that Paintiff's clams aganst
PrimeOne ae hereby dismissed. The Pantiff’'s
exceptions and objections are noted[.]

The Court further ORDERS that Paintiff's
case agang dl other Defendants shdl continue in
this action.

The Clerk is directed to send a certified
copy of entered Order to al counsd of record.

DISCUSSION

The paties rase severd aguments in support of thar respective podtions in
ther briefs to this Court. However, we need not condgder these arguments since we find it

necessary to reverse and remand for the circuit court to make findings of fact and conclusons

It is not clear from the text of the drcuit court's order whether it is a dismissd
pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil Procedure or a summary

judgment order pursuant to R.Civ.P. 56. We choose to treat it as a summary judgment order.*

“Even if this Court were to treat the order as a dismissa pursuant to Rule 12(b), our
disposition of this case would be the same. In Syllabus Point 1 of P.T.P., IV By P.T.P. v. Board
of Educ., 200 W.Va. 61, 488 SE.2d 61 (1997), which concerned a Rule 12(b) dismissal, this
Court hdd that “[a] drcuit court's order granting digmissd should set out factud findings
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Even though PrimeOne moved for dismissa under Rule 12(b)(6), it stated in its motion that
“[b]ecause this motion involves some materids beyond the face of the complaint, principdly
the depogtion of Dr. Hively and documents discussed therein, the Court may wish to treat it
as a mation for summay judgment[.]” Also, PrimeOne avers in its brief that the drcuit court
granted its motion to dismiss after converting it to a motion for summary judgment. Findly,
this Court has indicated that “if a circuit court condders matters outsde the pleadings in
connection with a motion to dismiss we mus treat the motion as one for summary judgment.”
Harrison v. Davis, 197 W.Va 651, 657 n. 16, 478 S.E.2d 104, 110 n. 16 (1996). It appears
to this Court from the atachments to the motion to dismiss and the arguments made a the
March 23, 1999, hearing on the motion that the circuit court considered matters outsde the

pleadings.

In Syllabus Point 3 of Fayette County Nat. Bank v. Lilly, 199 W.Va. 349, 484
S.E.2d 232 (1997), we held:

Although our dsandard of review for
ummary judgment remans de novo, a circuit
court’'s order granting summary judgment must set
out factud findings suffident to permit meaningful
appellate review. Findings of fact, by necessty,
indude those facts which the circuit court finds
relevant, determinative of the
issues and undisputed.

aufficient to permit meaningful appdlate review. Findings of fact include facts which the
circuit court finds relevant, determinative of the issues, and undisputed.”
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The drcuit court's dismiss order clearly does not set out factud findings sufficient to permit
meaningful review by this Court. The necessty of factua findings is based on this Court’'s
function “to determine whether the stated reasons for the granting of summary judgment by the
lower court are supported by the record.” Lilly, 199 W.Va a 353, 484 S.E.2d at 236
(footnote omitted). We have dso explained, in the context of Rule 12(b) orders of dismissa:

Appdlate courts, on review, rey heavily on
the trial judge's order; the order is extremely
important. The order often assists appellate courts
in understanding what the tria court did and why,
and good orders often rebut dlegations made by
appeding paties in briefs and arguments. If the
lower tribuna is interested in having its decison
afirmed, then the lower court should assst the
appdlate courts by providing comprehensve, wel-
reasoned orders. Submisson of a comprehensve
order asssts an gppelate court in findng a way to
affirm the lower court’s order.

P.T.P., IV By P.T.P. v. Board of Educ., 200 W.Va. 61, 65, 488 S.E.2d 61, 65 (1997) (footnote
omitted). This Court is unable to perform its function unless the circuit court’s order contains
an adequate factud bads for its ultimate concdluson. Said another way, before this Court can
review the circuit court's reasons for dismissng Dr. Hivey's cams againg PrimeOne,
we mugt know what those reasons are.  The circuit court’s conclusory order smply does not

supply us with those reasons®

®In its brief, PrimeOne explains tha,

Following the hearing, PrimeOne's counsel
presented Dr. Hivdy with a detaled joint order
sting forth the gpedfic findings of fact and
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CONCLUSION

We conclude that the drcuit court committed reversble eror by granting

summary judgment without including findings of fact and condusions of law sufficient for

meaningful review by this Court. Accordingly, we reverse and remand for the circuit court to

includein itsfina order the factual and legd basisfor its decision.®

concdlusons of law that the circuit court reached.
Dr. Hively refused to sgn it, and instead agreed to
the bare statement that the court had dismissed al
of hs dams agang PrimeOne which was
ultimately entered.

Thisis not an acceptable excuse for the insufficiency of the dismissa order.

®Since our holding in Lilly, this Court has been compelled on several occasions to
reverse and remand a drcuit court order due to insufficent findings of fact. See State ex rdl.
W.Va. DHHR v. Kaufman, 203 W.Va. 56, 58, 506 S.E.2d 93, 95 (1998) (*We conclude that
the lower courts inadequately articulated the bases for the denids of summary judgment on the
multiple grounds dleged by DHHR.”); Nestor v. Bruce Hardwood Flooring, L.P., 206 W.Va
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Reversed and remanded.

453, 457, 525 S.E.2d 334, 338 (1999) (“We conclude . . . that the circuit court committed
reversble error by gratting summay judgment without including sufficdent findings of fact
and conclusons of law in its find order.”); Sout v. Ravenswood Aluminum Corp., 207 W.Va
427, 430, 533 SE.2d 359, 362 (2000) (“[W]e conclude that the circuit court committed
reversble error by granting summary judgment without induding suffident findngs of facts
and conclusons of law inits . . . order showing that . . . deposition testimony . . . was properly
congdered.”); Ayersman v. Div. of Environ. Protection, 208 W.Va. 544, 547, 542 SE.2d 58,
61 (2000) (“We hald . . . that the circuit court committed reversble error by granting summary
judgment without induding suffident findings of fact and condusons of law in its fina
order.”); Glover v. &. Mary's Hosp., 209 W.Va 695, 699, 551 SE.2d 31, 35 (2001)
(“Because the summary judgment order fals to set forth any findings of fact regarding this
issue, we reverse and remand[.]”); and Estate of Robinson v. Randolph County, 209 W.Va.
505, 512, 549 SE.2d 699, 706 (2001) (“[B]ecause the find order did not comply with Fayette
County National Bank v. Lilly, we remand the case for additionad proceedings not inconsistent
with this opinion.”).
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