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SYLLABUSBY THE COURT

1 “Grievance rulings involve a combination of both deferentid and plenary
review. Since a reviewing court is obligated to give deference to factud findings rendered by
an adminigrdive law judge, a drcuit court is not permitted to subditute its judgment for that
of the hearing examiner with regard to factua determinations. Credibility determinations made
by an adminigretive law judge are amilaly entitled to deference. Plenary review is conducted
as to the conclusons of law and application of law to the facts, which are reviewed de novo.”
Syl. pt. 1, Cahill v. Mercer County Board of Education, 208 W.Va. 177, 539 S.E.2d 437

(2000).

2. “No deference is given to concudons of law of an adminidrative law
judge or a circuit court, so that the standard of judicia review by this Court is de novo.” Syl.
pt. 1, Cowen v. Harrison County Board of Education, 195 W.Va 377, 465 SE.2d 648

(1995).

3. “A cadind rde of gatutory construction is that significance and effect
mug, if possible, be gven to every section, clause, word or part of the statute” Syl. pt. 3,

Meadows v. Wal-Mart Sores, 207 W.Va. 203, 530 S.E.2d 676 (1999).



Per Curiam:

This case is before this Court upon the appeal of the appellant, David N. Gaudino,
from the find order of the Circuit Court of Kanawha County entered on July 12, 2001.
Pursuant to that order, the Circuit Court reversed a Leve IV decison of the West Virginia
Education and State Employees Grievance Board and upheld the determination of the appellee,
The Board of Education of the County of Marshdl, that William H. Stoehr, rather than the
agopdlant, is entitled to the podtion of guidance counsdor a John Mashdl High School in

Marshdl County.

This Court has before it the petition for apped, dl matters of record and the
briefs and argument of counsd. For the reasons stated below, this Court is of the opinion that
the Circuit Court and the Board of Education misgpplied the statutory criteria set forth in
W.Va. Code, 18A-4-7a (1993), applicable to the filling of the guidance counsdlor postion.
Therefore, the find order of the Circuit Court is reversed, and this case is remanded to that
Court for the entry of an order directing that agppellant Gaudino be indated as guidance

counsdor at John Marshal High School with back pay and other relevant benefits.



l.
FACTUAL BACKGROUND

The facts are largdy undisputed. In November 1999, The Board of Education
of the County of Marshdl posted a notice of vacancy in the postion of guidance counsdor a
John Marshdl High School. As dated in the notice, the minimum quaifications for the job
included a master's degree and a West Virginia counsdor certification “endorsed to serve as
a counsdor at grade levds commensurate with assgnment.” Among the applicants for the
position were appellant Gaudino and William H. Stoehr.  The appdlant had been employed by
the Board for 23 years as a classroom teacher. Stoehr had been employed by the Board for 14
years which incuded 10 years as an dementary school guidance counsdor and 4 years as a

classroom teacher. Both had received satisfactory job evauations.

Appdlant Gaudino and Stoehr each possessed a master’s degree in counsding.
The gppellant, in addition, had a doctorate degree in educaion from Wes Virginia Universty
with 12 credit hours in counsding at that levd. Although neither the appellant nor Stoehr had
ever been employed as a high school guidance counsdlor, both held a West Virginia counseor
cetification for grade levds 5 through 12. Stoehr’s certification included the additionad grade
levds K through 8. Both applicants asserted that, through their respective careers as
employees of the Marshdl County Board, they gained experience rdevant to counseling at the

high schoal levd.



As foretold in the notice, the Board utilized the criteria set forth in W.Va. Code,
18A-4-7a (1993), in Hecting the successful applicant for the position of guidance counselor
a John Madhdl High School. The criteria agoplied to the filling of cdassoom teaching
postions which, by définition, incduded “counsding” postions. W.Va. Code, 18A-1-1 (1997).
Asthe parties agree, the criteriaincluded:

Appropriate certification and / or licensure; tota amount of

teeching experience; the exisence of teaching experience in the

required certification area; degree level in the required

catification area; gpecidized traning directly related to the

performance of the job as stated in the job description; receiving

an ovedl rating of saisfactory in evaduations over the previous

two years, and seniority.

Pursuant to W.Va. Code, 18A-4-7a (1993), each criterion is entitled to equal

weight in the Board' s selection.

The Marshdl County Board determined that appellant Gaudino and Stoehr were
tied as to the criteria rdaing to cetification, degree level and evduations. Specificaly, with
regard to degree levd, the Board concluded that the appellant’s doctorate degree in education
and 12 credit hours in counsaling would not be taken into account because W.Va. Code, 18A-
4-7a (1993), provided that only the “degree level in the required certification area’” would be
consdered. The gppellant’'s highest degree level in the certification area in question, as was
Stoehr's, was a master’s degree in counsding. Therefore, the two applicants were tied as to

that criterion. In addition, the Board determined that the criterion relaing to “specidized



traning’ did not apply since the notice of November 1999 faled to describe any such training

specific to the guidance counsdor position.

Consequently, the sdection by the Marshall County Board turned upon the
remaning three criteria total amount of teaching experience, the exisence of teaching
experience in the required certification area and seniority. As the parties do not dispute,
gopdlant Gaudino prevailed as to total amount of teaching experience in view of his 23 years
as a classsoom teacher employed by the Board. On the other hand, the Board of Education
determined that, because of his employment as an eementary school guidance counselor,
William H. Stoehr prevailed with regard to teaching experience in the required certification

area. The criterion concerning seniority, therefore, became the deciding factor.

In sdecting Stoehr for the guidance counsdor pogtion a John Marshdl High
School, the Marshdl County Board determined that, as between the appdlant and Stoehr,
seniority, as a criterion under W.Va. Code, 18A-4-7a (1993), concerned employment in
counsding, rather than overal employment by the Board. Thus, Stoehr prevailed because he
had been an dementay school counsdor in Marshdl County schools, whereas the gppelant

had been employed by the Board as a classroom teacher.



Stoehr was offiddly sdected by the Board on December 14, 1999, and began
sarving as guidance counselor at John Marshdl High School during the 1999-2000 academic

yedr.

I.
PROCEDURAL BACKGROUND

In January 2000, appdlant Gaudino filed a grievance pursuant to W.Va. Code,
18-29-1 (1992), et seq., concerning his non-sdection for the guidance counsdor postion.
Evidentiary hearings were conducted, and the grievance ultimady came before a Level IV
hearing examing of the West Virginia Education and State Employees Grievance Board for
decison. On July 26, 2000, the hearing examiner granted the appellant’'s grievance and
directed the Marshal County Board to indate the appelant as guidance counselor at John
Marshdl High School with back pay and other rdevant benefits. Stoehr, thus, lost the position,

and the appdlant began working as a guidance counsglor during the 2000-2001 academic year.

The deciding factor in the Level 1V decison, as was the case in the decison of
the Mashdl County Board, was sniority. Contrary to the determination of the Board,
however, the hearing examingr was of the opinion that, under W.Va. Code, 18A-4-7a (1993),
seniority, in the context of this case, related to overal employment by the Board, rather than
to just employment in counsding. Therefore, in view of gppelant Gaudino's 23 years with the

Board, compared to Stoehr’'s 14 years, the appdlant prevailed upon the criterion of seniority.



Combining seniority with the appellant's “totd amount of teaching experience’ placed him

ahead of Stoehr with regard to the criteria set forth in W.Va. Code, 18A-4-7a(1993).

Upon apped, the Circuit Court of Kanawha County, pursuant to a find order
entered on July 12, 2001, reversed and restored Stoehr to the postion of guidance counselor
a John Mashdl High School. The case again turned upon the issue of seniority. In ruling in
favor of the Mashdl County Board, the Circuit Court noted that W.Va. Code, 18A-4-7a
(1993), contains language, in addition to the criteria set forth above, indicating that guidance
counselors employed by a county board of education acquire seniority in a manner separate
from the seniority of classroom teachers. AsW.Va. Code, 18A-4-7a (1993), states:

Guidance counsdors and dl other professond employees, as

defined in section one, aticle one of this chapter, except

classsoom teachers, shdl gan seniority in ther nonteaching area

of professona employment on the bass of the length of time the

employee has been employed by the county board of education in
that area[.]

According to the Circuit Court, that language modifies the criterion of
“seniority” set forth in W.Va. Code, 18A-4-7a (1993), to the effect that guidance counseors
earn a type of specid seniority which should be conddered “in the context of evauating the
qudifications of candidates for guidance counsdor postions” Thus, Stoehr would have more

seniority than appdlant Gaudino with respect to the postion a John Marshal High School



gnce Stoehr had been employed by the Board as an dementary school guidance counsdor, and

the appdllant had only been a classroom teacher.

Appdlant Gaudino appeds to this Court from the July 12, 2001, ruling of the

Circuit Court.

I"r.
STANDARD OF REVIEW

As stated above, gppdlant Gaudino initisted grievance proceedings pursuant to
W.Va. Code, 18-29-1 (1992), e seq. The proceedings resulted in a Level 1V decison.
Pursuant to W.Va. Code, 18-29-7 (1985), drcuit court review of such a decison concerns
whether the decison:

(1) was contrary to lav or lawnfully adopted rule, regulation or

written policy of the chief administrator or governing board,

(2) exceeded the hearing examineg’s datutory authority, (3) was

the result of fraud or deceit, (4) was clearly wrong in view of the

reliable, probative and subgtantiad evidence on the whole record

or (5) was arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

See, Parker v. Summers County Board of Education, 185 W.Va. 313, 316, 406 S.E.2d 744,
747 (1991), dating that drcuit court review of a hearing examiner’s decision in a grievance
case is st forth in W.Va. Code, 18-29-7 (1985). The decision of the circuit court is, in turn,

reviewed by this Court under the same standard as that by which the circuit court reviewed the



decison of the hearing examiner. Baker v. Board of Education, County of Hancock, 207
W.Va 513, 516, 534 S.E.2d 378, 381 (2000); Martin v. Randolph County Board of

Education, 195 W.Va. 297, 304, 465 S.E.2d 399, 406 (1995).

In syllabus point 1 of Cahill v. Mercer County Board of Education, 208 W.Va.

177, 539 S.E.2d 437 (2000), this Court held:
Grievance rulings involve a combination of both deferentid and

plenary review. Since a reviewing court is obligated to give

deference to factud findings rendered by an adminigrative law

judge, a drcuit court is not permitted to subditute its judgment

for tha of the hearing examingr with regad to factud

determinations. Credibility determinations made by an

adminidraive lav judge are dmilaly entitted to deference.

Plenary review is conducted as to the conclusions of law and

application of law to the facts, which are reviewed de novo.
Syl. pt. 2, Crock v. Harrison County Board of Education, 211 W.Va 40, 560 SE.2d 515

(2002).

As stated above, the facts in this case are lagdy undisputed. Therefore, the
review is de novo. In that regard, this Court specificdly held in syllabus point 1 of Cowen v.
Harrison County Board of Education, 195 W.Va 377, 465 SE.2d 648 (1995), that “[n]o
deference is given to condusons of law of an adminidrative lawv judge or a drcuit court, so
that the standard of judicid review by this Court is de novo.” See also, Hazelwood v. Mercer
County Board of Education, 200 W.Va. 205, 207, 488 S.E.2d 480, 482 (1997), and Bolyard

v. Kanawha County Board of Education, 194 W.Va. 134, 136, 459 S.E.2d 411, 413 (1995).



V.
DISCUSSION

Unfortunately, the provisons of W.Va. Code, 18A-4-7a (1993), and related
datutes, concerning the manner by which seniority is acquired by guidance counsdors and
classsoom teachers, are inartfully drafted and confusng. Under W.Va. Code, 18A-4-7a
(1993), guidance counsdors are diginguished from classroom teachers with regard to the
acquigtion of seniority; yet guidance counsdors and classoom teachers are defined as
virtudly synonymous in W.Va. Code, 18A-1-1 (1997). Pursuant to W.Va. Code, 18A-1-1
(1997), a classsoom teacher is a professonal educator who has met the certification or
licenang requirements of this State and who has a “direct indructional or counseling
raionship with pupils, spending the magority of his time in this cepacity.”  Guidance

counselors are not separately defined.

In fact, the statute under consideration, W.Va. Code, 18A-4-7a (1993), which
attempts to didinguish guidance counsdors from classroom teachers with regard to the
acquistion of seniority, neverthdess expressly refers to the above datutory definition.  As
W.Va. Code, 18A-4-7a(1993), states:

Guidance counsdors and dl other professona employees, as
defined in section one, article one of this chapter, except
classroom teachers, shdl gain seniority in their nontesching area
of professona employment on the bass of the length of time the
employee has been employed by the county board of education in
that area[.] (emphasisadded)



In view of that apparent incongstency concerning seniority, the meaning of the
criterion “teaching experience in the required certification area,” is adso brought into question.
An interpretation of “teaching” experience as including “counsding,” as those tems ae
defined in W.Va. Code, 18A-1-1 (1997), would arguably favor Stoehr who had counsdling, i.e,
“teaching,” experience a the dementary school level. However, if counsding is determined
to be a “nonteaching area of professona employment” as mentioned in W.Va. Code, 18A-4-7a
(1993), then Stoehr’'s “teaching experience in the required certification area,” as a criterion

under W.Va. Code, 18A-4-7a(1993), becomes questionable.

Although W.Va. Code, 18A-4-7a (1993), is in need of darification by the West
Virgnia Legidaure, this Court must condder that statute as written for purposes of this
gpped. In syllabus point 3 of Meadows v. Wal-Mart Stores, 207 W.Va 203, 530 S.E.2d 676
(1999), this Court recognized: “A cardind rue of satutory congtruction is that sgnificance
and effect mug, if possble, be gven to every section, clause, word or part of the statute” See
also, Mitchell v. City of Whedling, 202 W.Va 85, 88, 502 S.E.2d 182, 185 (1998); Wilson

v. Hix, 136 W.Va 59, 68, 65 S.E.2d 717, 723 (1951).

Here, the Marshall County Board determined that Stoehr prevailed under the
datutory criteria concerning the existence of teaching experience in the required certification
area and seniority.  However, Stoehr had never been a guidance counsdor at the high school

levd, notwithganding the fact that both he and appdlant Gaudino hed a Wes Virginia
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counselor certification for grade levels 5 through 12 and even though both he and appellant
Gaudino asserted that, through ther respective careers as employees of the Marshal County

Board, they gained experience relevant to counsding at the high school leve.

In that regard, Stoehr's employment as a counsdor a the edementary school
level is somewhat deprived of ggnificance with respect to the podtion a John Marshdl High
School by the fact that his counsding certificate, on its face, provides that he is certified at
grade levds K through 8, and separately for grade levels 5 through 12. That grade leve
diginction was mirrored in the Board of Education’'s posted notice of November 1999 which
stated that one of the minmum qudifications for the guidance counselor postion a John
Marshdl High School was a West Virginia certification “endorsed to serve as a counselor at
grade levds commensurate with assgnment.” That such a digtinction between grade leve
catifications is ggnificant, rather than atificdd, was evidenced, in this case, by the testimony
of Dr. Luise Savage before the Leve IV hearing examiner. Dr. Savage, who held a doctorate
in special education and who had been a high school guidance counsdor, indicated that,
dthough there are some common areas, there is a recognizable difference between dementary
school guidance counsdors and high school guidance counsdors with regard to  services
provided to students. See, Karr v. Board of Education of Jackson County, 203 W.Va. 100,
506 S.E.2d 355 (1998), wherein this Court acknowledged grade level certification by noting
that both of the parties contesting the filling of a teaching postion had the certification to

teach “at the grade levelsinissue” 203 W.Va at 102, 506 SE.2d at 357.
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Accordingly, this Court is of the opinion that, dthough Stoehr acquired both
experience and seniority in guidance counsding a the dementary school levd, nether of
those matters is dispogtive of the datutory criteria “teaching experience in the required
cetification area” and “seniority” concerning the filling of the guidance counsdlor pogtion
at John Marshdl High School. Nor would appellant Gaudino, whose 23 years with the Marshadl

County Board were devoted to classroom teaching, prevail upon those two criteria

This concluson, that nether gpplicant prevals upon those two criteria, is not
based entirdy upon the fact that guidance counsding at the eementary school and high school
levds ae expredy differentiated upon the face of Stoehr’'s certification, dthough that fact
is an important consderation. The result herein is dso mandated by a construction of W.Va.
Code, 18A-4-7a (1993), which gives the providons of that statute the fullest effect. Syl. pt.

3, Meadows v. Wal-Mart Sores, supra.

Specificdly, the ddinitons found in WVa. Code, 18A-1-1 (1997),
notwithstanding, W.Va. Code, 18A-4-7a (1993), separates guidance counsdors from
classroom teachers and provides guidance counsdors with seniority “in their nonteaching area’
for the length of time they have been “employed’ in that area. As indicated above, guidance
counsding experience and seniority acquired by working at a particular certified grade leve,
does not infuse that person with experience and seniority when agpplying for a guidance

counsdor podtion at a separately certified grade level. In other words, Stoehr acquired

12



experience and seniority pursuant to W.Va. Code, 18A-4-7a (1993), as an eementary school
guidance counsdor but did not thereby acquire experience and seniority in the area of high

school guidance counsdling as to which he was never employed.

This Court notes, however, tha this reasoning would not agoply, in turn, to
classsoom teachers. Under W.Va. Code, 18A-4-7a (1993), classsoom teachers are granted
seniority based upon the length of time they have been employed as professona educators,
and thar seniority “shdll be granted in al areas that the employee is certified [.]” Thus,
seniority is more broadly granted in the case of classroom teachers under W.Va. Code, 18A-4-

7a(1993), than in the case of guidance counsdlors.

Consequently, gppelant Gaudino and Stoehr are tied upon sx of the seven
citeria liged in W.Va. Code, 18A-4-7a (1993):. appropriate certification; the existence of
teaching experience in the required certification area; degree level; specidized training;
satisfactory evaluations, and seniority. However, inasmuch as appelant Gaudino
unquestionably prevals upon the remaning criterion, “tota amount of teaching experience”
he is entitled to the podtion. Hopefully, the West Virginia Legidature will revigt this aea

of the law and clarify the rlevant satutory provisons.

V.
CONCLUSION
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For the reasons stated above, the find order of the Circuit Court of Kanawha
County entered on July 12, 2001, is reversed, and this case is remanded to that Court for the
entry of an order drecting that the appellant, David N. Gaudino, be instated as guidance

counsdor at John Marshal High School with back pay and other relevant benefits.

Reversed and remanded.
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