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| concur to the mgority’s opinion based on the established principle of the rule
of law, spedificdly, the fact that this Court’s holding in Woodrum v. Johnson, 210 W.Va. 762,
559 S.E.2d 908 (2001), remans vdid! However, for dl the reasons | stated a length in my
disssnt to Woodrum,? | bdieve that the setlement reached between Dr. Thompson, an
ogdensble agent of the hospitd, and the plantiffs should have extinguished the plantiffs
dams against the hospital.®> This is because the plaintiffs derivative daims againgt Fairmont
Generd arose s0ldy out of the agency rddionship that resulted from the physcian's

employment by the hospita. As | previoudy dated in explaining my podtion:  “[T]he release

In syllabus point three of Woodrum, this Court held that:

A plantiff's voluntary sdttlement with and release of a
defendant who is primaily ligble for the plantiff's injury does
not operate to reease paties defendant whose liability is
vicaious or derivative based soldy upon ther reaionship with
the settling defendant.

210 W.Va at 763, 559 S.E.2d at 909.
2Justice Maynard joined mein that dissent.

3Although the mgority refused to address the issue of ostensble agency, (see
opinion, note 3) on the theory tha lidbility was not being asserted against Fairmont Genera
under such a theory, the trid court’s instruction to the jury on the issue of ostensible agency
suggests that the issue may be raised on remand.



of a wrongdoing agent shoud foreclose further action againgt the innocent principad.” 210

W.Va at 781, 559 SE.2d at 927.

Based on the foregoing, | respectfully concur.



