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SYLLABUSBY THE COURT

1. “Asagenad rule, therefusd to givearequested jury indructionisreviewed for
anabuse of discretion. By contrast, the question of whether ajury was properly ingtructed isaquestion
of law, and thereview isdenovo.” Syl. pt. 1, Satev. Hinkle, 200 W. Va. 280, 489 S.E.2d 257

(1996).

2. “In the absence of amandatory statutory duty to wear seet belts, evidence of
plantiff’ sfaluretowear aseet beltisnot admissblein anegligence action to assessplaintiff’ spercentage
of fault or to show plantiff’ sfallureto mitigate damages” Syl. pt. 1, Wright v. Hanley, 182 W. Va 334,

387 S.E.2d 801 (1989).

3. “Such partsof thecommon law asarenot diplaced by exiding Satutes, and have
not been expresdly repealed, are still in effect.” Syl. pt. 5, Harper v. Middle Sates Loan, etc.,

Association, 55 W. Va. 149, 46 S.E. 817 (1904).

4. When our mandatory seetbelt Satute, West VirginiaCode § 17C-15-49 (1993),
Isingpplicable, evidenceof aplaintiff’ sfallureto wear aseatbdtisnot admissblein anegligenceactionto

assess plaintiff’s percentage of fault or to show plaintiff’s failure to mitigate damages.



McGraw, Justice:

Appdlant RandleMiller wasinjured in acar accident whileat work when hisvehicle
collided with avehicle operated by appelee Randd| Jeffrey, who was dso & work, and wasemployed
by gopdleeLaurd Cod. Mr. Miller sued Mr. Jeffrey, Laurd Cod, and Hobet Mining, onwhase property
theacddent occurred. The court granted summeary judgment for Hobet. At trid, the court dlowed thejury
to congder theissueof whether or not Mr. Miller waswearing hisseetbelt, and thejury returned adefense
verdict. Appelant and Hobet subsequently agreed to dismiss Hobet from the case. Beforethis Court,
gppdlant arguesthat thejury wasnot ingructed properly. Becausewe agree with the gppellant on this

iSsue, we reverse.

l.
BACKGROUND
Appdlant Randle L. Miller wasemployed by aprivate security firm to provide security for
Hobet Mining, Inc., & adrip minein Boone County, West Virginia Hobet Mining contracted with Laurdl
Cod Corporaiontominecod at thislocation. Appellee Randdl Jeffrey wasemployed asadriver for
Laurel Cod at thissamemineste. On August 12, 1999, appd lant Miller wasinvolved in ahead-on-
collisonwith appellee Jeffrey on aprivate accessroad a themine. Asaresult, Mr. Miller suffereda

broken pelvis and other injuries.



Becauselargetrucksused theroad to haul cod, thenormd rulesof theroad were changed
to maketheroad a“driveleft” road, where driverswereingructed to driveintheleft lane (from thelr
perspective), asonewould drivein England or other countriesfollowing such apractice. Theparties
disoutejust what caused theaca dent, but gppellant Miller contendsthat Mr. Jeffrey wasinthewrong lane,
In additionto suing Mr. Jeffrey, gppelant Miller sued Laurel Cod, on atheory of respondent superior,

and Hobet Mining, for negligent design and construction of the road.

Appdlant contendsthat, at trid, thedefenseintroduced evidencethat suggested that Mr.
Miller was not wearing his sestbdt a thetime of theaccident. Although Mr. Miller assarted thet hewas
wearing hisseatbdt, the court permitted the defenseto raise thisissuein dogng argument. Counsd for Mr.
Miller offered savera jury instructions with respect to thisissue, which were refused by the court.
Soedificdly, plaintiff’ singtruction number twenty would haveingructed thejury to not congder thefalure

to wear seatbelts when assessing percentages of negligence.

Thejudge granted summary judgment in favor of Hobet Mining, and appdlant Miller
proceeded to trid againg gppelees I frey and Laurd Cod. Thejury returned adefenseverdict, refusng
tofind that defendant/appe lee Jeffrey wasnegligent, which verdict necessarily exonerated hisemployer
Laurd Cod aswdl. Mr. Miller moved for anew trid and thetrid court denied that motion by order dated
October 2, 2001. Mr. Miller gppeded that order and thelower court’ sgrant of summeary judgment to this

Court.



Prior to the date of argument, Mr. Miller and Hobet Mining presented ajoint motion to
dismiss Hobet Mining from the case, which motion this Court granted in an order dated May 9, 2002.
Becausewefind that the evidence and argument concerning seetbelt usage could have midead thejury in

the absence of proper instruction, we reverse the decision of the lower court.

.
STANDARD OF REVIEW

This casetouches upon questions of the admissbility of evidence, the gppropriateness of
closng argument, and the sufficiency of jury indructions. However, we bdievethat the cynosure of this
caseiswhether theinstructions givento the jury were adequate to prevent confusion in thejurors
ddiberations  Spedificaly, gppdlant arguesthat the court erred in not giving hisproffered indruction. We
havenoted that: “Asagenerd rule therefusa togivearequested jury indructionisreviewed for an abuse
of discretion. By contradt, the question of whether ajury was properly ingructedisaquestion of law, and
thereview isdenovo.” Syl. pt. 1, Satev. Hinkle, 200 W. Va. 280, 489 SE.2d 257 (1996). Inthis
case, webdievethequestion before usiswhether or not thejury wasingtructed properly, thusour review

IS de novo.

1.
DISCUSSION
Thebesisof appdlant’ sargument isthat thejury should not havebeen ableto consider the
seatbdtissueat dl, with regpect to negligence, or with regpect to dameages. Spedificdly, hearguesthat the

3



court erred bothin al owing the defendant/gppelleeto make certain argumentsin dosing and by not giving
ajury ingruction proffered by the gppellant. Appelant Miller offered aningtruction that would have
directed thejury to ignorethe seatbdlt evidencewhen assessing percentages of negligence  Appdlant
aso arguesthat the court erred in dlowing the defendant/gppdleeto arguein dosing thet gopdlant Miller
washegligent for not wearing hisseatbdt, and thet thejury should congder thiswhen determining who was

at fault for the accident.?

Tothecontrary, gopdleearguesthat the seetbdt evidencewasadmissible, that the court
was correct in refusing gppdlant’ s proffered ingruction, and thet none of this affected the outcome of the
case; or in other words, thejury was supplied with sufficient evidence to concludethat appellant Miller

caused the accident, thusthejury had no need to consider the seatbditissueat al.® Again, becausewefed

Theinstruction offered, but not given, read:

The Court indructsthejury that thereisno evidenceto support afinding
that the accident in question wasin any manner caused by thefalureto
wear seatbdts. In assessng percentages of negligenceinthiscase, you
should not take into consideration the failure to wear seatbelts.

During dosingargument, counsd for thedefendant/appelleeargued “ [H] € snegligent becausehe
wasn't wearing hisseet belt. 'Y ou can congder hisnot wearing aseat bdt asto hisfault, and dso asto his
injuries” Clodng argument transcript pp. 5-6. “Again, the Plantiff’ snegligence is demondrated by not
running theleft edge of the roadway, by confronting Mr. Jeffrey head on, and not wearing his seet belt.
Y ou can use that to demonstrate his negligence.” Closing argument transcript p. 20.

*Appdlecdsoarguesthat the Court shoul d dismissthisapped becauseappdlant did not designate
theentiretrid transcript. Appelee damsthat without the entire transcript the Court cannot ascertain the
meritsof gopdlant’ sarguments, confirmrepresentationsregarding evidenceintroduced or argument made
by counsdl, or make arationd decision asto whether thetrial court’ s actions were supported by the
evidencepresented. Howeve, itisdear tothisCourt fromthe portion of thetranscript thet wasdesignated

(continued...)



that proper indruction might have cured other evidentiary problems, we focus upon theingruction issue.

Both parties point to West VirginiaCode § 17C-15-49 (1993) and to adecision of this
Court in acasewith somewhat similar facts, Wright v. Hanley, 182 W. Va. 334, 387 S.E.2d 801
(1989). Inthat case, Mr. Wright and Ms. Hanley wereinvolved in acar accident on agtreet in Wheding
and both accused the other of running ared light and causing theaccident. The partiespresented evidence
that suggested that Mr. Wright and his children passengerswere not wearing seetbdts. Also, Ms Hanley
offered ajury ingtruction, given by the court, that the jury could consder Mr. Wright' sfailureto use

seatbelts both in deciding damages and in assessing fault for the collision.*

%(...continued)
by appdlant that defense counsel argued the seathbelt issuein closing, and that thisargument was based
upon evidence presented a thetrid. Furthermore, it ismanifest from therecord before usthat the court
failed toingruct thejury properly onthisissue, thusweare unpersuaded by gppelleg sargument on this
point.

“Theinstruction at issue in Wright read, in part:

If you believethat thefailure of Mr. Wright to wear his sefety bt wasa
negligent act on hispart and further, if you beievethet fallureto wear the
safety belt proximatdly caused or contributed to Mr. Wright’ sinjuries,
then you may congder thisact of negligence asafactor in determining the
amount of damages, if any, to beawarded to Mr. Wright and asafactor
In assessing fault for the collision.

Wright, 182 W. Va. at 335, 387 S.E.2d at 802.
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Initsdecisonto reversethe lower tribund, this Court considered the gpplicability of
evidence of seetbdt usage both in determining negligencefor the accident, and in determining theamount
or extent of damages. After examining law from severd jurisdictions, the Court rgjected the defense
argument that the common law duty to act with reasonable care extended to aduty to wear seatbelts.
Noting that our Legislature had not yet acted on thisissue, the Court stated:

Because of the continuing legidative debate over amandatory automobile

seet bt law, we declineto judicidly impose apendty on the occupant

who choosesnot to wear aseat belt and refrain from imposing astandard

of conduct thet thelegidature hasthusfar been unsuccessful inimposing.

Wright v. Hanley, 182 W. Va. 334, 336, 387 S.E.2d 801, 803 (1989) (footnote omitted). While
obsarving that aminority of sateshad found that suchacommonlaw duty existed, the Court held: “Inthe
absence of mandatory seet bt legidation, no violaion of acommon law duty of reasonable caremay be
congrued fromfailuretowear anautomobileseat bet.” Syl. pt. 1, Wright. Thispostionisconsstent with
thelongstanding theory that acommon law practicewill remain unlesssupplanted by Satuteor later Court
decison. “Such partsof thecommon law asare not displaced by existing statutes, and have not been

expressly repedled, are till in effect.” Syl. pt. 5, Harper v. Middle Sates Loan, etc., Association,

55 W. Va. 149, 46 S.E. 817 (1904).

The Wright Court went on to consider whether adefendant could offer evidenceof a
plantiff’ sfallureto wear aseatbelt to demondrate that the plaintiff had failed to mitigate damages. The
Court found persuasve thelogic of the Supreme Court of Rhode |dand, which had dated “aplantiff owes

no duty to anticipateadefendant’ snegligenceand to minimizedamagesby buckling up beforethetortious



Impact occurs.” Wright v. Hanley, 182 W. Va. 334, 337, 387 S.E.2d 801, 804 (1989) (quoting,

Swajian v. General Motors Corp., 559 A.2d 1041, 1046 (R.1.1989) (emphasisin original)).

Combining thesetwo nations, that failureto wear aseetbet hasno bearing onwhoisat
fault for anaccident, and that requiring anticipatory mitigation of damagesisat oddswith thetraditiona
functioning of our tort system, the Court ultimately held:

In the absence of amandatory Satutory duty to wear seet belts, evidence
of plantiff’ sfallureto wear aseat belt isnot admissblein anegligence
actionto assessplantiff’ spercentage of fault or to show plantiff’ sfalure
to mitigate damages.

Syl. pt. 2, Wright v. Hanley, 182 W. Va. 334, 387 S.E.2d 801 (1989).

Of course, Wright predated our current seetbelt statute, now foundinW. Va Code §
17C-15-49 (1993). The statute provides, inter alia, that no one may operateacar on apublic road
unless seetbelts are used as described, and that aviolation of the statute is not admissible as evidence of
negligence. The statute reads in part:

(a) Effectivethefirst day of September, one thousand nine hundred
ninety-three, aperson may not operate apassenger vehicleonapublic
dreet or highway of thisstate unlessthe person, any passenger intheback
Set under eighteen years of age, and any passenger in the front seet of
such passenger vehicleisrestrained by asafety belt meeting gpplicable
federal motor vehicle safety standards. . . .

(d) A vidaion of thissection isnot admissble asevidence of negligence
or contributory negligence or compardivenegligenceinany avil actionor
proceeding for damages, and shal not be admissblein mitigation of
damages:. [except as provided, discussed below].



W.Va Code 8§ 17C-15-49 (1993). Both parties agreethat, because the accident in this case occurred
on aprivate road that the satute does not goply. However, wefind it ingructive that the Legidaure, like
this Court in Wright, aso determined that evidence of not wearing a seetbelt should not be admitted to
show the non-wearer was negligent. The statute goes on to discussin paragraph (d) when and how
seatbelt evidence may be used with respect to avictim’s damages:

Provided, That the court may, upon motion of the defendant, conduct an
in camerahearing to determinewhether aninjured party’ sfalluretowear
asety bdt wasaproximate cause of theinjuriescomplained of. Upon
such afinding by the court, the court may then, inajury trid, by specid
interrogatory tothejury, determine (1) that theinjured party failed towear
asdfety bt and (2) that the failure to wear the safety belt condtituted a
fallureto mitigate damages. Thetrier of fact may reducetheinjured
party’ srecovery for medicad damages by an amount not to exceed five
percent thereof. Intheevent theplaintiff stipulatestothereductionof five
percent of medical damages, the court shdl makethecaculationsandthe
issueof mitigation of damagesfor fallureto wear asafety belt shal not be
presentedto thejury. Inal cases, the actua computation of thedollar
amount reduction shall be determined by the court.

Id. Again, the parties agree that the accident occurred on aprivate road, and it isdear that the gatute, by
itsown language, restrictsitsdlf to thosedriving “on apublic street or highway of thisstate”® Thus, wefind
oursalvesinaposture very smilar to that of Wright. Under thefactsof thiscase, thereisindeed an
absence of applicable statutory authority, so we find the language of syllabus point two of Wright
controlling. Thus, we hold that when our mandatory seatbdt datute, West VirginiaCode 8 17C-15-49
(1993), isingpplicable, evidence of aplantiff’ sfallureto wear asegtbdt isnot admissblein anegligence

action to assess plaintiff’s percentage of fault or to show plaintiff’s failure to mitigate damages.

Thelanguage of the satutedso limitsitsaf to certain vehidesand to thelocation of passengers
inside of a vehicle, none of which is germane to this opinion.
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Intheingant case, because our gatutedid not goply, the court erred indlowing evidence
or argument of Mr. Miller’ saleged fallureto wear hisseatbdt. Because of the unusud factsof thiscase,
itisunderstandablethat thisevidencefound itsway into therecord. However, the court compounded this

problem and erred by not instructing the jury to ignore such evidence.

We concur with gppdlant Miller’ sposition that thisevidence and argument could have
confusedthejury. The defense made apowerful, common senseargument that Mr. Miller “ should have’
beenwearing hisseetbdt. If “should” meansonly thet it would havebeeninMr. Miller’ sinterest to do o,
weagree. However, people*should” do many thingsthat our law doesnat require. Allowingthejury to
condder the effect wearing aseatbet might have had onthe accident confuses severd didinctissues. As
we noted of the instruction given in Wright :

Hnaly, in addition to finding thet the seat bdt indruction was not properly

given, wedsofind that theindructionwasvery confusnginthatit referred

tothegppdlant’ srefusa to wear aseat bdt as congtituting anegligent act

whichmay or may not have proximeately caused the gppellant’ sinjuries.

Thejury may very well have used thisinstruction in determining the

plaintiff’s percentage of negligence.

Wright v. Hanley, 182 W. Va. 334, 337, 387 S.E.2d 801, 804 (1989). We by no meanswishto
discourage peoplefrom weering seetbdlts. 1tisdear that seatbd tsprevent thousandsof desthsand serious

injuries every year.

However, weaso do not wish to underminethelongstanding goa s of loss soreading and

recovery for victimsthat arethefoundation of our moderntort sysem. Under thelimited factsof thiscase,



our mandatory seatbelt statute, W. Va. Code § 17C-15-49 (1993), did not apply. Becausethe Satute
Isingpplicable, our holdingin\Wright controls, and the seetbd t evidence should never have been admitted.
Theappdlant’ sprofferedjury ingtruction might have overcomethiserror, but thelower court refused to
giveit. Wecondudethat thisleft thejury without the guidanceit needed to properly consder thiscase,

Accordingly, we must reverse and remand for anew trial.°

V.
CONCLUSION
For theressonsstated, thejudgment of the Circuit Court of Boone County isreversed and

remanded for further proceedings consistent with this opinion.

Reversed and remanded.

°Appdlecarguesthat thejury never had to consider the seathelt question becausetherewas plenty
of other evidencethat suggested thet Mr. Miller wasentirdy at fault for theacadent. Wefind thisargument
unavailing, aswe cannot know what thejury conddered, in spite of the presence of Sgnificant evidencethat
Mr. Miller may have caused the accident.
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