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SYLLABUSBY THE COURT

1. The Workers' Compensation Division isdirected to establish
appropriateguidelinesfor the specific manner inwhich audiogramsshoul d be administered.
In developing these guidelines, the Division should consider, inter alia: (1) whether all
audiograms should be administered using a uniform brand and model of audiometer; (2)
whether guidelines should be adopted for when and how audiometersshould beuniformly
calibrated; (3) establishing adefinitive marginof error; (4) requiring audiol ogi ststo perform
specificreliability and validity checksduringthecourseof an audiogram; (5) modifyingthe
existingWC-123HL formto allow for the reporting of any requiredreliability and validity
checks; (6) whether the speech discrimination portion of all audiogramsshould beconducted
using only arecorded voice; and (7) what method should be used to select an appropriate
audiogramwhentwo audiogramsthat arebothrated“ good” differ by morethantheestablished

margin of error.

2. Until suchtimeastheWorkers' Compensation Division haspromulgated
additional rulesfor administering audiogramsinworkers’ compensation hearinglosscases,
when two valid audiogramsthat have both been performed after theclaimant’ sdate of | ast
exposureto occupational noisearewithinamargin of error of plusor minustendecibds,and
do not differ by the same amount or in the same direction at all frequencies, the rule of

liberality should beapplied, and theclaimant shoul d begranted apermanent partial disability



award based upon the audiogram demonstrating a higher level of hearing loss.

3. Until suchtimeastheWorkers Compensation Division haspromulgated
additional rulesfor administering audiogramsinworkers' compensationhearinglosscases,
when two valid audiograms that haveboth been perf ormed after the claimant’ sdate of | ast
exposureto occupational noisefall outsideamargin of error of plusor minustendecibels, or
arewithinamarginof error of plusor minusten decibelsbut differinthesameamountorin
thesamedirection at al frequencies, then thecla mant should undergo additional audiometric
testing. Presumably thethird audiogramwill bewithinamargin of error of ten decibel sof one
of theexistingtwo audiograms, andwill not differ by thesameamount or inthesamedirection
at all frequencies, sothat theruleof liberality may be applied to thetwo audiogramsfalling
withinthiscriteria, and theclaimant may begranted apermanent partial disability award based
upontheaudiogram demonstrating ahigher level of hearingloss. If aclaimant choosesto have
theadditional testing performed by aphysi cian of hisor her choosing, thentheclaimant shall
pay theexpenseof thetesting. If, however, theclaimant choosesto havetheDivision select

the examining physician, then the Division shall be responsible for such cost.

Davis, Chief Justice:
Thisappeal presentsachallengetotheway permanent partial disability awards

havebeendeterminedinWorkers Compensation hearinglosscasessincethisCourt handed



down its decision in Bilbrey v. Workers' Compensation Commissioner, 186 W. Va. 319, 412
S.E.2d 513 (1991). Particularly, Mr. Jasper Blackburn challenges the practice of

automatically basing adisability award ontheaudiogram demonstrating thelowest | evel of
hearinglosswhenthereisadiscrepancy between audiogramsthat exceedsthemarginof error.
Wefindthat additional rulesshould bepromul gatedto createuniformity intheway audiograms
areconducted andto establishamethodfor sel ecting thebest valid audiogram. Consequently,
wedirect the Division to promulgate suchrules. Until suchtimeastheserulesarein place,
wefindthat wheretwo valid audiograms arewithin amargin of error of plusor minusten
decibels, theliberality ruleshould beapplied, and theclaimant should begiventhebenefit of
theaudiogram demonstrating ahigher level of hearingloss. Wheretwovalid audiogramsdiffer
by amargin greater than plusor minustendecibel s, then an additional audiogram should be

performed.

l.
FACTUAL AND PROCEDURAL HISTORY
Mr.Jasper Blackburn (hereinafter “Mr. Blackburn™), theclaimant bel ow and
appellant herein,worked for morethantenyearsasamechanicfor Marrowbone Devel opment
Company (hereinafter “Marrowbone”), respondent below, appellee herein. He was also

employed by M arrowboneasaheavy equipment operator for just over one-and-one-half years!

!According to his WC-123HL form, Mr. Blackburn was a mechanic for
(continued...)



Therecordindicatesthat Mr. Blackburnlast worked for Marrowboneon September 4, 1995,
whenhewaslaidoff. OnOctober 30, 1995, Mr. Blackburnwasexamined by Dr. Joseph Touma
and underwent audiometrictesting administered by LauraBedell Garish, acertified Clinical
Audiologist, toascertain hislevel of occupational noiseinduced hearingloss? Thereliability
of theaudiogramwasranked at fair togood. Based upontheexaminationandtheresultsof the
audiogram, Dr. Toumaconcluded that M r. Blackburnhad suffered awork-rel ated noi se-induced
hearing loss and determined that he had sustained a10.65% impairment as aresult of this
hearingloss. Mr. Blackburntheninitiated aclaimwiththeWorkers CompensationDivision
(hereinafter “theDivision™) by filinga“ Report of Occupational Hearing L oss™onNovember
27,1995. Hisclaimwasheld compensable on February 21, 1996, and Mr. Blackburnwas
referred by the Divisionto Dr. Sherman Hatfield. Dr. Hatfield and his staff evaluated Mr.
Blackburn on March 25, 1996. As part of the evaluation, Mr. Blackburn was given an

audiogram by BrendaD . George, acatifiedaudiologist? Thereliability of theaudiogramwas

!(...continued)
Marrowbone from February 24, 1982, until January 31, 1993. During most of the period
between January 1993 and February 1994, Mr. Blackburnwasemployed asamechanicfor
another company in Kentucky. He then returned to Marrowbone and worked as a heavy
eguipment operator from February 21,1994, until September 4, 1995, when hewaslaid off.

T he speech di scrimination portion of theaudiogramwasadministered usinga
monitored live voice as opposed to arecorded voice.

3Thisreport is also commonly identified asa“WC-123HL” form.

‘A swiththeaudiogram performed for Dr. Touma, thespeech discrimination
portion of this audiogram was administered using a monitored live voice.
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rated good. Based upon the evaluation, Dr. Hatfield recommended a.73% whole person

impairment.

Nearly twoyearslater, by order entered March 4, 1998, theDivisiongranted Mr.
Blackburnal0.65% permanent partial disability (hereinafter “ PPD”) award based upon Dr.
Touma's recommendations. Both parties protested the order and it was referred to the
Workers Compensation Office of Judges(hereinafter “theO0OJ’). Inconnectionwiththe
protest, Dr. Touma was deposed on November 3, 1998. Hetestified that Dr. Hatfield' s
audiogramreveal ed better thresholdsthan hisown,andthat Dr. Hatfield’ saudiogramhada so
produced amoreaccuraterepresentation of Mr. Blackburn’ struehearinglossimpairment.
Thereafter, by order entered June8,1999, the O0J affirmedtheDivision’ saward of 10.65%
PPD. However, theorder stated that becauseDr. Hatfield’ sreport had not beenincludedinthe
record, it had not been considered by the OOJ in reaching its decision in this case.
M arrowbonesubsequently filed amotionfor reconsideration based upontheDivision’ sfailure
toincludeDr.Hatfield’ sreportintherecord submittedtothe OOJ. Marrowbone’ smotionwas
granted, and the OOJsubsequently i ssued an order finding that theaudiogram obtained by Dr.
Hatfieldwasthemostreliable. Based upon Dr. Hatfield’ saudiogram, the OOJreduced Mr.
Blackburn’s PPD awardto .73%. On appeal, the Workers' Compensation Appeal Board
(hereinafter “theWCAB”) affirmedthe .73% PPD award by order entered March 31, 2000.
Mr. Blackburnthen appeal ed theWCA B order tothisCourt, and oral argument washad on June

4,2002. Thereafter, on June 13, 2002, thisCourt, onitsown motion, schedul ed thiscasefor
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re-argument and directed thepartiestofil e brief saddressi ng specific questionsposed by the
Court. Specifically, the Court asked the parties to address the following issues:

(1) are all tests being done at the level as specified in West
Virginialaw; (2) isthereastandardized system of determining
reliability of thetests; (3) set forth reasonswhy thisCourt should
retain its holding in James Bilbrey vs. WCC and Ranger Fuel
Corporation, 412 S.E.2d 513 (W. Va. 1991), adopt the rule of
liberality, or adopt analternative, andif so, what alternative; (4)
explain the methods used to ascertain whether tests are being
administeredinaccordancewithWest Virginialaw and rulesand
regul ations; and discuss the impact of a margin of error.

Thepartiesarehereby directedtoinformthe Court of any
differing expert opinions which have come about since 1991
when the Court decided Bilbrey[ v. Workers Comp. Comm'r,
186W.Va.319,412S.E.2d513(1991)], regarding how the* best
validaudiogram” isto be determined when all audiogramsare
reliable and within the margin of error.

Further,thepartiesarehereby directedto advancetothe
Court their ownrecommendationsfor resolving conflictsinthe
evidence in work-related hearing loss claims.

Finally, the parties are hereby directed to relay to the
Court thediffering schoolsof thought, if any, astowhether work-
related hearing lossis progressive or static.

The case was re-argued and submitted for decision on October 8, 2002.

.
STANDARD OF REVIEW
Inthiscasewe are asked to reconsider our prior holdinginBilbreyv. Workers

Comp. Comm'r, 186 W. Va. 319, 412 S.E.2d 513 (1991), and to revise the standards for



evaluatingWorkers Compensation hearinglossclaims. Thesepresentlegal questionswhich

we review de novo.

“As we said in Barnett v. State Workmen's Compensation
Com[m]’r., 153 W. Va. 796,812,172 S.E.2d 698, 707 (1970),
‘[w]hilethefindingsof fact of the[WCAB] areconclusiveunless
they aremanifestly against thewei ght of theevidence, thelegal
conclusions of the appeal board, based upon suchfindings,are
subjecttoreview by thecourts.” Conclusionsof |aw are subject
to de novo scrutiny. Syl. pt. 3, Adkinsv. Gatson, 192 W. Va.
561, 453 S.E.2d 395 (1994); Syl. pt. 1, Randolph County Board
of Education v. Scalia, 182 W. Va. 289, 387 S.E.2d 524 (1989).
Where the issue on an appeal is clearly a question of law or
involving an interpretation of a statute, we apply a de novo
standard of review. Syl.pt. 1, Chrystal RM.v. CharlieA.L., 194
W. Va 138, 459 S.E.2d 415 (1995); Syl. pt. 1, University of
West Virginia Bd. of Trustees on Behalf of West Virginia
University v. Fox, 197 W. Va. 91, 475 S.E.2d 91 (1996).”

Rhodes v. Workers Comp. Div., 209 W. Va. 8, 12, 543 S.E.2d 289, 293 (W. Va. 2000)

(quoting Conley v. Workers' Comp. Div., 199 W.Va. 196, 199,483 S.E.2d 542, 545 (1997)).

[11.
DISCUSSION
In our discussion of this case, wefirst review the parties’ contentions with
respecttotheerror assigned by Mr. Blackburn. Wethensummarizetheir variousanswersto
the particular questions raised by this Court. After providing this information, we then

announce our decision of this matter.



A. Assignment of Error
Mr.Blackburn argueson appeal that thisCourt’ sopinioninBilbreyv. Workers
Comp. Comm’'r, 186 W. Va. 319, 412 S.E.2d 513 (1991), isinconsistent with theliberality
ruleand should nolonger befollowed. Mr. Blackburn contendsthatBilbrey’ sdirective,which
statesthat an audiogram showing theleast amount of hearinglossshould beusedto determine
theamount of noise-induced hearinglosswhenthereisadifferencebetween audiogramswhich

isgreater thanthemarginof error,failstoacknowledgethat an audiogramisasubjectivetest.

Marrowbone responds that this Court in Bilbrey correctly recognized the
universally accepted medical principlethat any deteriorationinanindividual’ shearing after the
dateof last exposure isdueto somefactor other thantheprior occupational noiseexposure.
Followingthisprinciple, Marrowbone notes, Drs. Hatfield and Toumaboth agreed that Dr.
Hatfield’ saudiogram shoul d be used to determine the degree of whol e personimpai rment
suffered by Mr.Blackburn. Marrowbonefurther submitsthat theruleof liberality isintended
toresolve conflictsin the evidence. Marrowbone points out that thereisno conflictinthe
evidence presented in this case due to the agreement of the examining physiciansthat Dr.
Hatfield' s test represents the most accurate measure of Mr. Blackburn’s impairment.
M oreover, Marrowbone arguesthat hearinglossclaimsareuniqueby nature, asrecognized by
this Court in Bilbrey, and, dueto theinherent differences between hearing loss claims and
other types of claims (particularly in the fact that noise induced hearing loss is not a
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progressive condition — as are other types of occupational conditions), the principles this
Court establishedin Bilbreywere correct and should not berepudiaed. Marrowbonefinally
observestheliberality rulewaswell established at the time Bilbrey was decided, and thusit

isnot avalid basis upon which to alter Bilbrey.

TheDivisionrespondsthat inview of theconcurring opinionsof Drs. Toumaand
Hatfield,theonly eval uating otol aryngol ogistsof recordinthisclaim, thereliabl e, probative
and substantial evidence of record overwhel mingly supportsthedecisionof theOOJ. Hence,
the WCAB order affirming the OOJwas not plainly wrong. Additionally, the Division
contendsthat thetreatment of hearing |l oss claimspursuant toBilbreyisnotinconsistent with
theliberality rule. TheDivisiondirectsthisCourt tothewell-established principlethat the
liberality ruledoesnot relieveclaimantsof theburden of substantiating their claims. Inthis
case, theDivisionmaintains, both eval uating physi ciansagreethat the proper measureof Mr.

Blackburn’ simpairmentis.73%. Thus, thereisno proper evidence supporting ahigher award.

B. Issues Raised by the Court
Inresponseto the Court’ s questions on re-hearing, the partiesto thisaction
agreed among themsel vesto utilizetheaffidavitsof twodoctors: Dr.Gary D.Harris,Ph.D.,
acertifiedaudiologist,and Dr.WilliamC.Morgan, Jr.,M.D.,anotolaryngologis. Relyingon
these two experts, the parties’ answersto the Court’ squestionsarelargely in agreement.
Following isabrief summary of the answersto each of the Court’ s questions.
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1. Areall tests being done at the level specified in West Virginia law? The
partiesagreethat all audiometrictestscurrently beingrelied uponto either supportadiagnosis
of noise-induced hearing loss or to ascertain the appropriate level of disability resulting
therefrom are being done at thelevelsspecified in West Virginialaw, specifically, W.Va.
Code § 23-4-6b (1986) (Repl. Vol. 2002).° The parties further agree that there are no
requirements as to the order in which the tests are performed, and no uniformity asto the
manner inwhichthetestsarebeing conducted. TheDivisionadditionally explainsthat since
atleast 1958, it hasbeenrecognized that certain methodsof presentingthepuretonesusedin

an audiogram can affect the patient’ s responses.

2. Is there a standardized system of determining reliability of the tests?
Theparties' responsestothisparticular issuediffer somewhat. Mr. Blackburn contendsthat
there is no uniform system for determining the reliability of audiometric testing as the
outcome of audiometric testing isessentially subjective. Marrowbone, on the other hand,
assertsthat theaudiologist’ srating of atest as* good,” “fair,” or “ poor” providesonemethod
of determiningthereliability of thetests. However, Marrowbonesuggeststhat any rating other
than“good” by anaudiol ogi st should beaccompani ed by aspecific explanation of thereason

for theranking. Marrowboneal so statesthat thereareother reliability indicatorsincluded on

*W. Va. Code § 23-4-6b(1) setsforth the soundfrequenciesat whichhearing
loss is to be measured. The Division notes that these frequencies correspond with the
frequencies currently recommended for assessing hearing impairment by the American
Academy of Otolaryngology and the American Medical Association.

9



theWC-123HL form 2 butinitsexperiencetheDivisionignoresthesefactorsandreliessolely
ontheaudiologist’ sranking. TheDivisionagreesthat theaudiol ogist’ sratingisamethod of
determining reliability, and submits that there are afew other standardized methods for
assessing thereliability of an audiogram. For instance, audiol ogists/ontol ogiststypically
conductwhatisreferredto asan SRT/PTA Comparison’ togaugethereliability of ateswhile
itisbeing performed. Comparingtwo audiogramsprovidesanother measureof reliability. A
third method of assessingreliability istorepeat the same puretonesat different pointsduring
anevaluation, asitisvirtually impossiblefor anindividual toremember whether or not he
respondedtoaparticular toneafter having heard other tonesinthemeantime. TheDivision
however, does not, assert that this method is used regularly, and we are aware of no
requirement for itsemployment. Finally, theDivisionassertsthat anindirecttest of reliability
arisesfromtheeducationandtrainingrequiredinorder to becomeanaudiol ogist under W. Va.

Code §8 30-32-1 to -23 (Repl. Vol. 2002).

*Marrowbonerefersspecifically to: (1) thedatesonwhichtheaudiometerwas
last calibrated (noting there are three types of calibration, namely “biennial exhaustive
electroacousticcalibration,” * semi-annual el ectroacousticcalibration,” and“ daily biological
calibration”); (2) whether the audiol ogist holds a “ Certificate of Clinical Competencein
Audiology”; and (3) thespeech receptionthreshold and pure tone average for each ear (for
definitionsof theterms* speech reception threshold” and“ puretoneaverage,” seenfranote
7).

"The Division explains that SRT refers to “ speech reception threshold” and
“isdefined asthelowest level ,intermsof volume, at which apati ent can repeat gpproximately
fifty per cent[sic] of the” spondees’ presentedtohim. A spondeeisatwo-syllablewordwith
egual emphasisoneachsyllable, suchas'baseball.’” TheDivisionfurther explainsthat,“ PTA
standsfor puretoneaverageand historically hasbeentheaveragefor thethreethreshol dsat
five hundred, one thousand, and two thousand hertz.”

10



3. Should the Court to retain its holding in Bilbrey, adopt the rule of
liberality in hearing loss cases, or adopt an alternative rule? Mr. Blackburn again argues
that Bilbrey shoul d be abandoned becausethe measurement of noise-induced sensorineural
hearing lossis subjective and lacksany standardized method of evaluatingreliability. Mr.
Blackburn submits that all evidence should be presumed reliableunlessit can be proven
otherwise and the claimant should be entitled to the benefit of the most favorable results
obtained. Both Marrowboneand the Division contend thisCourt’ sholding inBilbreyshould
be retained as the medical foundation upon which Bilbrey is based has not changed.
Occupational hearinglossisanon-progressiveoccupational disease. Thisuniquemedical fact
makesitinappropriatetousetheruleof liberality to choosethehigher of twowidely-varying
audiogramswhen attempting to ascertain the proper amount of impairment sustained by a
claimant whose exposureto noise ended prior to the audiograms being administered. The
Division additionally assertsthat to use the rule of liberality in such cases would allow a
judicially-createdruletotaketheplaceof provenscientificfactandwouldrelieveclaimants

of their burden of establishing their claims.

4. What are the methods used to ascertain whether tests are being
administered in accordance with West Virginia law and rules and regulations? In an
answer that issomewhat unresponsiveto thespecific questionasked, Mr. Blackburn submits
that West Virginialaws, rules, and regul ations pertai ning to how testsarebeing administered
areinadequate. For example, he statesthat there are no statutes or regulations providing

11



standards for the calibration of audiometers, for testing environments, or for any other
egui pment that may beused. Acknowledgingthat physiciansarepermittedto consider only
noise-induced hearing loss in determining the degree of a claimant’s impairment, Mr.
Blackburncomplainsthat it hasbecomeawidespread practiceamong phys ciansto adjust the
threshold hearing shiftsmeasured at each frequency toreflect other factors, particul arly the
effects of the natural aging process, evenin the absence of any evidence that a particular
claimant’ shearing hasactually been diminished by suchfactors. Mr. Blackburn contendsthat
thispracticeisinconsistent with legislative intent asneither thestatute nor theregulations
provide for any “adjustment” of test results based upon statistical probability or mere
specul ation by an eval uating physician. Marrowbonecontendsthat theonly method utilized
by theDivisiontoensurethat testingisbeing conductedinaccordancewithWest Virginialaw
andrulesisaletter toitseval uating prof essional stitled “ Report Outline For Permanent Partial
Disability Evaluation (Noise-Induced Hearing L ossOnly),” whichoutlinestheinformation
sought by theDivisionandtheproceduretheDivisionrequeststhespeciadiststofollow. The
Divisionexplainsthat, at thistime, theonly method inuseto ascertainwhether testsarebeing
administeredinaccordancewithWest Virginialaw, rules, and regul ationsisavisual inspection

by its claims managers of the reports received from physicians and/or audiol ogists.?

8The Division explainsthat whenit receivesan audiogram, theaudiogram is

reviewed by aClaimsM anager who ascertainswhether: (a) theaudiogramwasconducted at the
soundfrequency level sspecified by statute; (b) theaudiogramwas performed by acertified
audiologist; and (c) all other testing required by statuteandregul ationshasbeen performed
(i.e.,airand boneconductiontesting, speech reception threshol d, and speech discrimination
(continued...)
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5. What isthe impact of the margin of error? Before relating the parties’
commentsregarding theimpact of themargin of error, it should benoted that therepresently
isno law or regulationinplaceestablishingthe acceptable margin of error for hearing loss
casesinthis State. Mr. Blackburn and the Division areboth supportive of usingamargin of
error of plusor minusfivedecibel swhen comparing audiograms by thesameaudiol ogist on
thesamemachinethat wereadministered ontwo different occasions. They alsoagreethat a
margin of error of plusor minusten decibel sisacceptable when comparing audiograms by
different audiologists on different machines, due to possible differences in earphone
placement and calibration. Marrowbone, however, considersadifferenceof plusor minusten
decibelstobetoogreat,and urgesthat themarginof error should beset at plus or minusfive
decibel seven whentwo audiogramshave been administered at different clinics. Marrowbone
and the Division effectively agree that the margin of error should not differ by the same
amount, or in the same direction, at all frequencies. In other words, there should be

interweaving between two valid audiograms?® Intheabsenceof i nterweaving, they argue, then

§(...continued)
testing).

°Inhisaffidavit, Dr. Harrisexplainsthat heusestheterm“interweaving,” torefer
tothefact that twovalid audiograms “will tendtointerweavewith oneaudiogram showing
some thresholds better and some thresholds worse than the comparison audiogram.” Dr.
Harris states that

different audiogramswiththresholdsthat vary nomorethan 10

dB, usually suggest unchanged hearing. However, thesedifferent

audiograms, in the absence of any real change in hearing, may
(continued...)
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the audiogram results should then be considered suspicious. Using the instant caseasan
example,Marrowbonenotesthat Mr. Blackburn’ stwo audi ogramsshowed worseresultsat
every oneof theeight relevant frequencies. Thus, Marrowbonesuggests, thediffering results

were not simply due to the “margin of error.”

With regard to how the margin of error should be applied once it has been
established, Mr. Blackburn and Marrowbone agree that when two tests fall within the
appropriate margin of error, the results more favorabl e to the claimant should be used to
determinehisor her level of impairment. Wherethe difference between two audiograms
exceedsthemarginof error, Mr. Blackburn suggeststhat athirdtest should be performed by
anevaluator of theclaimant’ sor theDivision’ schoos ng, whileMarrowbonesuggeststhat the
Divisionshould berequiredtorefer theclaimant for athird audiometric eval uation that would
includeall testsnecessary to ascertaintheclaimant’ struelevel of hearingloss, including, but

not limited to, brain stem audiometric testing and acoustic reflex testing.® The Division

%(...continued)
vary by as much as 10 dB at somefrequencies, but not at all the
frequencies tested, and not in the same direction.

02 C.S.R.8§ 85-13-4.5, which states:

Inadditiontotheroutinetesting outlinedin section 4.4 of

thisrul e, physicianseval uating hearinglossclaimantsshould have

tympanometry, acoustic reflex and other tests performed,

including but not limitedto abrainstem audiometry test, any time

such testsare neededtoreach aninformed decision. Brainstem
(continued...)
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opinesthat whentwo audiogramsdiffer by morethan theaccepted marginor error, and both
have been performed after the date of |ast exposure, theeval uator needstolook for acause
other than occupational noisefor thedecreased hearinglevels. Becausenoise-induced hearing
lossis a static condition, the Division maintains that it isinappropriate to use the rule of
liberality to choose the higher of two widely-varying audiogramsin assigning thelevel of

impairment.

6. Are there any differing expert opinions that have come about since
Bilbrey regarding how the “best valid audiogram” is to be determined when all
audiograms are reliable and within the margin of error? Mr. Blackburn, Marrowbone
and the Division all agreethat the medical foundation upon which Bilbreyisbased has not
changed, and they are aware of no expert opi nionscontrary tdBilbreyregarding how the* best

valid audiogram” should be determined.

7. What are your recommendations for resolving conflicts in the evidence
in work-related hearing loss claims? Mr. Blackburn adoptsthe recommendation advanced

by Dr.Gary D. Harrisinhisdepositioninthiscase. Dr. Harris' recommendation assumesthat

19(....continued)
audiometric testing should be performed only when there is
suspicion of an acoustic neuroma.

(Emphasis added).
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all audiogramsunder consideration areratedreliableandvalid, and that they were performed
after thedate of | ast exposureto occupational noise. Therecommendational so considerseach
ear separately and usesthefour-frequency decibel sum for 500,1000, 2000 and 3000 hertz,
which are the level s used to cal culate whol e person impairment under the West Virginia
Workers Compensation laws. SeeW.Va.Code8823-4-6b(b)(1) and(c)(1). Specifically,
Dr. Harris suggests:

If thefour frequency decibel sumdiffersby 20 dB or less, then
such audiograms are probably within the range of normal
multiple-audiogram variability and both may represent a
claimant’s permanent hearing levels. Using the “worse’
audiogram (theonewith thehighest four-frequency decibel sums)
would give the claimant the benefit of the difference.

If the four-frequency decibel sum differsby 40 dB or moreon
twodifferent audiograms, then either someindividual frequencies
have differed by more than 10 dB, or there has been no

interweaving*in thetwo audiograms. Two audiogramswith
four-frequency decibel sumsthat vary by 40dB or moreineither
ear aresignificantly different, regardless of the reason for the
difference. The better of the two tests, assuming it met all the
criteriapreviously discussed, is a better representation of the
claimant’ s permanent hearing | oss.

Thisleavesthen audiogramswith four-frequency decibel ssums
[sic] that differ by morethan20dB, butlessthan40dB. Insuch
instancesit would be reasonabl eto obtainathird audiogram to
seeif themost accuraterepresentation of aclaimant’ spermanent
occupationally related hearing levels can be determined.

Stated simply, Marrowbone suggeststhat wheretwo audiogramsarewithina

"For adiscussion of the term “interweaving,” see supra note 9.
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marginof error of plusor minusfivedecibels, regardlessof whether thereisinterweaving,*2
theclaimant’ saward should becal cul ated from theaudiogram thatismost favorabletohimor
her. Where the difference between two audiograms is between five and ten decibel s per
frequency, M arrowbone proposesthat additional testing should be performed toobtainan
accuratedepictionof theclaimant’ struehearinglevel. Finally, wherethedifferencebetween
two audiograms represents adifference that isgreater than an average of ten decibels per
frequency for theei ght measured frequenci esinthewhol e personimpai rment cal cul ation, then
theaudiogram demonstrating thegreater degreeof impai rment shoul d bediscounted solong
as: (1) theclaimant isno longer exposed to occupational noise; (2) both audiogramswere
obtainedafter theclaimant’ sexposureto occupati onal noise had ceased; and (3) theaudiogram

showingthelower degree of whol e personimpai rment wasunequivocaly of “good” rdiahility.

Finally, the Division recommends that when two audiograms that are both
deemed reliable differ by an amount that is within the accepted margin of error, either
audiogram would be appropriate upon which to base a compensation award. In these
circumstances, the rule of liberality could be applied to select the audiogram that would
provideahigher award of compensation. Whentworeliableaudiogramsdiffer by anamount
greater thanthemargin of error, thentheaudiogram demonstrating thebest | evel of hearing

should beused. However, when two audiogramsdiffer by an amountconsiderably greater than

2For adefinition of the term “interweaving” as herein used, see supra note 9.
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themarginof error, theprudent coursewouldbeto performathirdaudiograminaneffortto

determine the most accurate representation of a claimant’s hearing loss.

8. Is noise induced hearing loss progressive or static? The parties agree
that onceexposureto occupational noisehasstopped, occupational hearinglossbecomesa

non-progressive condition.

C. Decision

Thiscasewasfirstframed assimply raisingtheissueof whether theliberality
rule should be applied to Workers Compensation hearing loss cases. However, in our
consideration of thiscase, it becamereadily apparent that, dueto theuniquemedical natureof
hearinglossclaims, theactual i ssuesthat needed to beaddressed were much morecompl ex,
asevidenced by our decisiontodirect thepartiestofileadditional briefsaddressing specific
issuesandto schedul ethiscasefor re-argument of thoseissues. Wepreviously addressedthe
uniqueness of hearing loss claims in our decision in Bilbrey v. Workers' Compensation
Commissioner, wherein we observed

itis...well accepted by experts that once exposure to noise

ceases, hearing loss existing at that time must al so cease any

progression, unless other factors areinvolved in creating the

hearing loss. Damage can be caused by many different factors

other than noise, including, but not limited to, diabetes,

hypertension and vascul ar di seases, otoscl erosi s, medications,

hereditary problems, acoustictrauma, aging (presbycusis), and

surgery. Weshould also notethat theaudiogramisasubjective

test, as it measures a subject’ s response to noise. Thus, the
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reliability of thetest and thevalidity of theresultsareimportant
factors.

[E]xperts have pointed out that if thereisafluctuation in the
hearing lossbetween audiogramswhichisgreater thanthemargin
of error, then the audiogram which showstheleast amount of
hearinglossshould beusedtodeterminethehearinglossdueto
noiseexposure. Thereasoning behindthisruleiscomplicated,
butimportant. Aswenoted above, oncenoi seexposurestops, so
doestheprogression of thehearinglossunlessother factorsare
involved. Damageto hearingispermanent: Oncethehair cells
in the cochlea are destroyed, the cells cannot be rejuvenated.
Thus, once the damage isdone, one’' s hearing can get neither
better nor worsebecause of noiseexposure, butitcangetworse
becauseof asecondary condition, such asthe conditionslisted
above. Thus, if oneaudiogram showsasubstantially worsefour
frequency total than asecond audiogram, theexpert must work
with the premisethat sinceanoise-induced lossis static, some
other factor must beresponsiblefor the differencebetweenthe
two audiograms, such as a sinus or eustachian tube problem.
Accordingly, the better audiogram of the two should be used as
the audiogram most representative of the sensorineural loss,
dncethedifferencebetweenthebest andtheworst audiograms
must be caused by something other than noise.

186 W. Va. at 323-24, 412 S.E.2d at 517-18 (emphasis added) (footnotes omitted).

PriortoBilbrey,therehad been*littleor no consistency inthemanner inwhich

the Commi ssioner grant[ ed] permanent partial disability awardsfor noise-induced hearing
impairment or intheteststhat [were] requiredinorder to determinewhat percentage of |oss
[was] actually dueto noise.” 186 W. Va. at 324, 412 S.E.2d at 518. Bilbrey established
numerousguidelinesinan attempt to correct theseinadequaciesandto provideasystem under

whichtheDivisioncouldreach consistent results while also providing arecord that would
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permit this Court a meaningful review. However, Bilbrey stopped short of directing how
certainrequired tests should be performed. 186 W. Va. at 323,412 S.E.2dat 517 (“[O]ur
opiniontoday doesnot i nstruct the physicianshow to performthetestsdi scussed, but instead,
advises as to what tests must be performed in order for this Court to reach an informed

decision on appeal.”).

Throughthisappeal ,however, it hasbecomeapparent that perhapstheBilbrey
decision should not have been so limited. As this case and Bilbrey exemplify, often two
audiogramsperformed onthesamepatient will obtainsignificantly different results. Such
differencesmay betheresult of avariety of factors, not theleast of whichisthefactthat an
audiogramisavery subjectivetest. InBilbrey, we opined that “if one audiogram shows a
substantially worsefour frequency total than asecond audiogram, theexpert must work with
the premise that sinceanoise-induced lossis static, some other factor must be responsible
for thedifferencebetweenthetwo audiograms, such asasinusor eustachian tubeproblem.”

186 W. Va. at 324, 412 S.E.2d at 18.

Notwithstanding theBilbrey Court’ sexplanationthat “ expertshave pointed out
thatif thereisafluctuationinthehearinglossbetweenaudiogramswhichisgreater thanthe
margin of error, then the audiogram which shows the least amount of hearing loss should
be used to determine the hearing loss due to noise exposure,” 186 W. Va. at 323-24, 412

S.E.2d at 517-18 (emphasis added), the Court nevertheless went on to state, in dicta, that
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wherethedifference betweentwo audiogramswasgreater thanthemarginof error, “ thebetter
audiogram of the two should be used as the audiogram most representative of the
sensorineural loss.” Id. at 324, 412 S.E.2d at 518. Thus, by using the phrase “better
audiogram” asopposed toamorespecific phrasereferringto*theaudiogramwhich showsthe
least amount of hearing loss,” the Bilbrey Court appearsto have rejected the expert view in
favor of amoreneutral procedure. Unfortunately, the Court failedto elaborateonjust what
itmeant by theterm“better.” Itisalsoimportant to notethat, whiletheDivision, andtosome
degree the bar, have apparently interpreted Bilbrey s explanation of the expert view as a
holding, theBilbrey Court stopped short of creating any new principleof law regarding how
todeterminewhichof twowidely varying, yet apparently valid, audiogramsmost accurately

represents a claimant’ strue level of hearing loss. Therefore, we endeavor to do so here.

Without minimizingtheimpact that the subjectivity of audiogramshasonthe
resultsobtai ned, theevidence presently before this Court suggeststhat avariety of factors
unrel ated tothecla mant’ sconditionor cooperation withthetesting processmay al soimpact
thoseresults. Suchfactorsmay includethemanner inwhichthetestingisconducted, whether
thespeech discrimination portion of anaudiogramisadministered usingamonitoredlivevoice
or arecordedvoice,themethodsusedto calibratethe machinery, or perhapseventhetypeor
brand of machinery used. Webelievethat establishinguniformity withregardtofactorssuch
asthesewouldfurther thegoal Bilbreyinitially identified, namely obtai ning consi stentresults

inhearinglosscasesand providing for amoremeaningful review. Another problemthat has
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cometo light in this appeal isthe absence of any established margin of error. Without a
definitively setmarginor error,therecan beno assuranceof consistency intheapplication of

any rule pertaining to hearing loss claims that utilizes the margin of error.

Additionally, we commented in Bilbrey that, because of the subjectivity of
audiograms, thereliability and validity of thetest results become important factors. 186
W. Va at 323,412 S.E.2d at 517 (“The audiogram is a subjective test, as it measures a
subject’ sresponsetonoise. Thus, thereliability of thetest and thevalidity of theresultsare
important factors.”). The partiesto this case, and the experts providing evidence on their
behalf, haveindicated that whiletherearenumerousmethodsfor judging reliability and validity
that arecommonly used withinthe profession, thereexist no specificlawsor rulesmandating
their use, andthereisno placeprovided ontheworkers’ compensation hearinglossformsto

indicateor ascertaintheir use.’® Requiring that specificreliability and validity measuresbe

13 Dr. Harris explained in his affidavit that

Test/retest threshold reliability has been discussed and
studied sincetheinception of theel ectronic puretonetest. It has
been known since at least 1958 that certain methods of
presenting the puretonesto the patient can affect the patient’ s
responses. Specifically, it has been known since 1958 that
comparing thresholds obtained using an ascending stimulus
presentation, to threshol dsobtai ned using adescending stimulus
presentation can provide an internal reliability check.”

(Citation omitted). Dr. Harris further explained that

(continued...)
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utilized and recorded, theaudiogramswoul d presumptively bemoreaccurate, their reliability

could be more effectively monitored by the Division, and the review process would be

enhanced. Thus, for the reasons heretofore mentioned, we hold that the Workers'

Compensation Divisionisdirectedto establish appropriateguidelinesfor thespecific manner

inwhich audiogramsshoul d beadministered.!* In devel opingtheseguidelines, theDivision

13(...continued)

Commonly, 1kHzthresholdsareobtainedtwicewiththe
1 kHz test threshold expected to be within 5 dB of the 1kHz
retest threshold for the ear under test. . . .

Providingaplaceontheworkers' compensationaudiogramform
for recordingthetest/retest thresholdsat 1 kHzwill helpinsure
that such is done.

Havingonethreshol d sought inascending (soft to loud)
trialsand then the other sought with descending (loud to soft)
trials, will enhance the sensitivity of this comparison in
determiningreliability (WoodfordC,etal. A screening test for
pseudohypacusis. The Hearing Review, No. 1977).

Dr. Harris suggests that this information could be elicited from the test audiologist by

including aform similar to the following on the audiogram:

ascending 1 kHz threshold right ear descending 1 kHz threshold right ear
ascending 1 kHz threshold leftear descending 1 kHz threshold leftear

It has been explained that:

[T]heL egislaturehasdelegatedthe. ..rule-makingfunctionto
the Commi ssioner of the Bureau of Employment Programsand
theWorkers' Compensation Divisionthereof. SeeW.Va. Code
§ 23-1-1(b) (2000) (Supp.2001) (“The commissioner is
authorizedto promul gaterulesand regul ationstoimplement the
provisionsof thischapter.”); W.Va.Code821A-2-6(2) (1996)
(Supp.2001) (recognizing Commissioner’s authority to

23
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should consider, inter dia: (1) whether all audiogramsshoul d beadministered usingauniform
brand and model of audiometer; (2) whether guidelinesshoul d beadopted for whenandhow
audiometersshould beuniformly calibrated; (3) establishingadefinitive marginof error; (4)
requiring audiologiststo perform specificreliability andvalidity checksduring thecourse of
anaudiogram; (5) modifyingtheexistingWC-123HL formtoallow for thereporting of any
requiredreliability and validity checks; (6) whether the speech discrimination portion of all

audiogramsshoul d be conducted using only arecorded voice; and (7) what method should be

used to sel ect an appropriateaudi ogramwhen two audiogramsthat areboth rated “ good” differ

14(...continued)

“promulgate rules’); Syl. pt. 7, Smithv. Sate Workmen’s Comp.
Comm'r, 159 W. Va. 108, 219 S.E.2d 361 (1975) (“ The State
Workmen’ sCompensation Commissioner may exercisenot only
thepowersexpressly granted theofficeby statute, but al so such
additional powersof aprocedural or administrativenatureasare
reasonably implied as a necessary incident to the expressed
powers of the office.”). See also W. Va. Code 8§ 23-1-13(a)
(1995) (Repl. Vol.1998) (“ Theworkers compensationdivision
shall adopt reasonableand proper rulesof procedure, regulateand
providefor...the nature and extent of theproofsand evidence,
the method of taking and furnishing the same to establish the
rightsto benefits or compensation fromthefund...or directly
from employers. . ., and the method of making investigations,
physical examinations and inspectiong[.]”); W. Va. Code
8§23-4-6(1)(1999) (Supp.2001) (* The workers' compensation
divisionshall adopt standardsfor theeval uation of claimantsand
thedetermination of aclaimant’ sdegree of wholebody medical
impairment.”).

Repassv. Workers' Comp. Div., 212 W.Va. 86,  ,569 S.E.2d 162, 181-82 (2002) (Davis,
C.J., dissenting).
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by more than the established margin of error.’®

Recognizingthat it will take some time before theseruleswill beinplace,we
endeavor to provide some guidancefor theresol ution of hearing loss casesinvolving two

differingaudiogramsintheinterim. First, whentwo audiogramsthat haveboth beenratedvalid

®We recognize that the Division exercises its rule-making function in
cooperation with the Health Care Advisory Panel and the Compensation Programs
Performance Council:

Tofacilitatetheadoption of suchrulesandregulationsfor
disability determinations, the Legislature authorized the
Commissioner tocreatetheHealth Care Advisory Panel toassist
withthe“[e] stablish[ ment of] protocolsand proceduresfor the
performance of examinations or evaluations performed by
physiciansor medical examiners|[.]” W.Va. Code§ 23-4-3b(b)
(1990) (Repl.Vo0l.1998). Similarly, theL egislatureestablished
the Compensation ProgramsPerformance Council, W.Va. Code
8§21A-3-1(1993) (Repl.Vol.1996), [hereinafter referred to as
the" Performance Council” ] tofurther assi st the Commissioner
with the development of such criteria and to “[r]Jecommend
legislation and establish regulations designed to ensure the
effectiveadministrationandfinancia viability of . ..theworkers
compensation systemof WestVirginia” W.Va. Code§21A-3-
7(b) (1993) (Repl. Vol. 1996). The Performance Council is
additionally chargedwiththe“[r]eview and approv[al], reject[ion]
or modif[ication of] rulesand regulationsthat are proposed or
promulgated by the commissioner for the operation of the
workers' compensation system beforethefiling of therulesand
regulationswiththesecretary of state.” W. Va. Code 8 21A-3-
7(c).

Repass,212W.Va.at___ ,569S.E.2dat 182 (Davis, C.J., dissenting). Accordingly, wedirect
the Division to establish rules with the understanding that it will follow the appropriate
statutory requirementsin doing so.
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differ substantially intheir results, it appearsto us, based upontheinformation provided by the
partiesto this case, that the difference strongly indicates that something other than the
claimant’ slevel of hearing may haveimpacted theresultsof one, or perhapsboth, of thetests.
Under thesecircumstances, particul arly inconsideration of thefact that occupational hearing
lossisnot aprogressiveconditiononcetheclaimant’ sexposureto noisehasended, webelieve
itwould befoolishtoadopt aruledirecting blind acceptance of theaudi ogram demonstrating
amoresignificant hearingloss. Indeed, itiswell established that theliberality ruledoesnot
take the place of proper evidence.

In the past, the Court has consistently adhered to the
principlethat “theliberality rulecannot be considered astaking
the place of proper and satisfactory proof.” Bilchak v. State
Workmen's Comp. Comm'r, 153 W. Va. 288, 297, 168 S.E.2d
723, 729 (1969). Accord Syl. pt. 3, Clark v. State Workmen's
Comp. Comm'r, 155 W. Va. 726,187 S.E.2d 213 (1972); Smith
v. State Workmen’s Comp. Comm’'r, 155 W. Va. 883, 888, 189
S.E.2d 838, 841 (1972) (per curiam); Syl. pt. 3, Saubsv. State
Workmen's Comp. Comm'r, 153 W. Va. 337, 168 S.E.2d 730
(1969); Dunlap v. Sate Workmen’s Comp. Comm’'r, 152 W. Va.
359, 364, 163 S.E.2d 605, 608 (1968); Hosey v. Workmen’s
Comp. Comm’'r, 151 W. Va. 172, 176, 151 S.E.2d 729, 731
(1966); Syl. pt. 1, Deverick v. Sate Comp. Comm'r, 150 W. Va.
145, 144 S.E.2d 498 (1965).

Repassv. Workers Comp. Div.,212W.Va.86,  ,569 S.E.2d 162,188-89, (2002) (Davis,
C.J., dissenting). Instead, wefindtheliberality ruleshould beapplied only whentwo differing

audiograms are within the margin of error. Until suchtimeastheDivision identifiesthe
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margin of error to be applied, ameasurement of plus or minusten decibels shall be used.’®
Where two audiograms fall outside this margin, additional testing should be conducted.
Accordingly, weholdthat until suchtimeastheDivisionhaspromulgated additional rulesfor
administering audiograms in workers' compensation hearing loss cases, when twovalid
audiograms that have both been performed after the claimant’ s date of |last exposure to
occupational noisearewithinamargin of error of plusor minustendecibels, anddonot differ
by thesameamount orinthesamedirectionat all frequencies, theruleof liberality should be
applied andtheclaimant should begranted apermanent partial disability award based uponthe
audiogramdemonstrating ahigher level of hearingloss. Additionally, weholdthat until such
time as the Workers Compensation Division has promulgated additional rules for
administering audiograms in workers' compensation hearing loss cases, when twovalid

audiograms that have both been performed after the claimant’ s date of last exposure to

¥ M arrowbone has agreed with the Division’ s position that when two valid
audiogramsfall withinthemarginof error,thenitisappropriateto apply theliberality ruleto
grant aclaimant thehigher PPD award. However, Marrowboneurgesthat themargin of error
shouldbeset at plusor minusfivedecibels. Our decisionto apply amargin of error of plus
or minusten decibel suntil suchtimeastheDivision establishesspecificrulesgoverningthis
areaisbased primarily upontheDivision’ sobservation that amarginof error of plusor minus
ten decibel sisacceptablewhen comparing audiogramsby different audiol ogistsondifferent
machines, dueto possibl e differencesinearphoneplacement and calibration. Becausethe
question of theappropriate margin of errorisamatter better suitedtotheDivision’ sexpertise,
wegivedeferencetoitsopinioninthisregard. Cf. Syl. pt. 4, Sate ex rel. ACF Indus,, Inc. v.
Vieweg, 204 W. Va. 525, 514 S.E.2d 176 (1999) (“Interpretations as to the meaning and
application of workers' compensation statutes rendered by the Workers' Compensation
Commissioner, asthegovernmental official charged with theadministrationand enforcement
of theworkers' compensation statutory law of thisState, pursuant toW. Va. Code § 23-1-1
(1997) (Repl.Vo0l.1998), should beaccorded deferenceif suchinterpretationsarecons stent
with the legislation’ s plain meaning and ordinary construction.”).
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occupational noisefall outsideamargin of error of plusor minusten decibels, or arewithin

amarginof error of plusor minusten decibel sbut differ in the same amount or inthe same
directionat all frequencies, thenthe claimant should undergo additional testing. Presumably
thethird audiogramwill bewithinamargin of error of ten decibel sof oneof theexistingtwo
audiograms, andwill not differ by thesameamount or inthesamedirectionat all frequencies,
sothat theruleof liberality may beappliedtothetwo audiogramsfallingwithinthiscriteria,
andtheclaimant may begranted apermanent partial disability award based upontheaudiogram
demonstrating ahigher level of hearing loss. If aclaimant choosesto havethe additional

testing performed by aphysician of hisor her choos ng, thentheclamant shall pay theexpense
of thetesting. If, however, the claimant choosesto have the Division sel ect the examining

physician, then the Division shall be responsible for such cost.'’

YTheauthor of thisopinion, separatefromthemajority, wishesto clarify that
thisopinion isnot inconsistent with my dissenting opinionin Stateex rel. McKenziev. Smith,
___W.Va__, ,569S.E.2d809,828(2002). InMcKenze, | criticized the majority for
using theextraordinary remedy of mandamusto usurp theWorkers CompensationDivison's
discretionary authority to promulgaterul esrel ated to vocational rehabilitation by dictatingthe
preciserul ethat would beimposed. I ntheinstant opinion, however, instead of usurpingthe
Division’ sdiscretionary authority, wehavemerely directeditto exercisethat authority, and
provided someguidancefor theadministration of hearing loss claimsuntil suchtimeasthe
Division isableto placeitsownrulesinto effect. See, e.g., Bilbrey, 186 W. Va. at 324, 412
S.E.2dat 518 (* Duringoral argument, counsel for the Commissioner informedthisCourt that
aHealth Care Advisory Panel hasbeenformedwithintheWorkers' Compensationoffice,in
which protocol sfor testing arebeing established for thevari ousoccupati onal diseases and
injurieswhich aresubject todisputebeforetheWorkers Compensation Fund. Unfortunately,
the Panel isnot dueto addressthisissuefor several months. Inthe meantime, we believe the
Workers' Compensation Commissioner needs direction in developing a uniform manner
of determining the percentage of impairment.”) (Emphasis added). For similar reasons, this
opinion is not inconsistent with my dissenting opinion in Repass.
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V.
CONCLUSION

Prior to our holding in this case, there existed no settled principals of law
guiding how to sel ect which audiogram to useasabas sfor apermanent partia disability award
when two audiograms both wereinitially deemed to bevalid, but differed by asignificant
margin. Consequently, becauseweherein establishtemporary guidelinesfor theresol ution
of such an occurrence, and because the two audiograms submitted in connection with the
instant claimwerebothinitially deemedvalidand differed by amargin of morethan plusor
minusten decibel s, thiscaseisreversed and remanded for Mr. Blackburntoundergo additiond
testing. Furthermore, we reiterate to the Division that the guidelines established in this
opinion aretemporary. Therefore, in directing the Division to establish it’sown rules, in
accordance with the appropriate statutory requirements, we further direct the Divisionto

promulgate its rules within a reasonabl e time.

Reversed and Remanded.
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