IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

September 2002 Term
FILED RELEASED
December 3, 2002 No. 29333 December 4, 2002
RORY L. PERRY Il, CLERK RORY L. PERRY Il, CLERK
SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
OF WEST VIRGINIA OF WEST VIRGINIA

JOHN E. PORTER, JR,,
Plaintiff Below, Appellee

V.

PEBBLE |. PORTER,
Defendant Below, Appd lant

AND

No. 30529

JOHN E. PORTER, JR.,
Petitioner Below, Appellant

V.

PEBBLE |. PORTER,
Respondent Below, Appellee

Appeds from the Circuit Court of Marion County
Honorable Rodney B. Merrifidd, Judge
Appea No. 29333
Honorable David R. Janes, Judge
Appea No. 30529
Civil Action No. 00-D-35

REVERSED AND REMANDED WITH DIRECTIONS

Submitted: October 8, 2002
Filed: December 3, 2002



Delby B. Pool, Esq. Randd A. Minor, Esg.
Clarksburg, West Virginia J. Breckinridge Martin, Student Attorney
Attorney for John E. Porter, Jr. Wes Virginia Universty College of Law
Morgantown, West Virginia
Attorney for Pebble I. Porter

The Opinion of the Court was ddivered PER CURIAM.



SYLLABUS

““This Court reviews the drcuit court’s fina order and ultimate dispostion under
an abuse of discretion standard. We review chdlenges to findings of fact under a clearly
eroneous standard; conclusions of law are reviewed de novo. Syl. pt. 4, Burgess v.
Porterfield, 196 W. Va 178, 469 S.E.2d 114 (1996).” Syllabus Point 1, Magaha v. Magaha,

196 W. Va. 187, 469 S.E.2d 123 (1996).



Per Curiam:

This proceeding involves cross-gppeals by the parties to a divorce, Pebble |I.
Porter and John E. Porter, Jr. In her appeal, Pebble I. Porter claims that the Circuit Court of
Marion County erred in rgecting a recommendation of the family law master that she recelve
permanent dimony. The circuit court instead ruled that she was entitled to rehabilitative
dimony for the period of two years. In his apped, John E. Porter, J. clams that the circuit
court erred in rgecting the family law master’s recommended distribution of marital property

and in awarding Pebble |. Porter more than suggested by the family law magter.

l.
FACTS

The parties, Pebble 1. Porter and John E. Porter, J., have a rather complicated
maritd higory. They were married on March 23, 1975. They remained married for over ten

years, but were divorced on December 3, 1985.

Shortly after ther divorce, the parties, in August 1986, agan commenced living
together, and while living together, they raised their child who had been born prior to their
divorce. Some years laer, in May 1996, they separated. However, they soon resumed living
together, and in September 1997, they remarried. Subsequently, in February 2000, John E.

Porter, Jr. indtituted the divorce proceeding which gives rise to the present gppedls.



A famly lav master took extengve evidence in the divorce proceeding and
recommended that the divorce be granted and made a number of other recommendations. One
recommendation, which is in issue on gpped, was that Pebble |. Porter receive $886 per month
in permanent dimony, an amount which equaled approximately one-haf of John E. Porter, J.'s
monthly  take-home  income. John E. Porter, J. took exception to this aimony
recommendation, and the drcuit court subsequently concluded that it was arbitrary and
capricious, in part, because of the brevity of the parties second marriage. The court aso
concluded tha the family lav master’s recommendation was tantamount to a recommendation
of pdimony, which is proscribed under West Virginia lav. In lieu of the family law master's
recommendation, the court ruled that Pebble |. Porter was entitled to rehabilitative aimony

of $1,000 per month for two years.

The family lawv master dso recommended, with one exception, that Pebble I.
Porter receve as maita digribution one-hdf of property acquired only during the parties
second marriage!  The circuit court later reected this recommendation and found that the
parties implictly held themselves out as married and that John E. Porter, Jr., by his behavior,
created a reasonable expectation by Pebble |. Porter that she would share in the parties

finandd resources accumulated during cohabitation On the basis of this, the circuit court

The one exception is tha the family lav master recommended that Pebble |. Porter
receve one-hdf of John E. Porter, J.'s penson benefits accumulated during the parties firgt
marriage. That issue will be discussed separately at the end of this opinion.
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concluded that, under general equitable principles, rather than under datutory equitable
digribution principles, Pebble |. Porter should receve a one-haf interest, not only in assets
accumulated by John E. Porter, J. during the second marriage, but adso in assets acquired

during the period of cohabitation between marriages.

In the present cross-appeals, Pebble I. Porter clams that the circuit court erred
in rgecting the family lav master’'s recommendation that she receive $886 a month in
permanent aimony. John E. Porter, Jr., on the other hand, clams that factudly the parties did
not hold themsdves out as maried during the period of the cohabitation between ther firg
divorce and the second mariage, and that the circuit court ered in ordering divison of

resources which he acquired during that period.

I.
STANDARD OF REVIEW

In Syllabus Point 1 of Magaha v. Magaha, 196 W. Va. 187, 469 S.E.2d 123
(1996), this Court indicated that in divorce cases. “‘This Court reviews the circuit court’'s fina
order and ultimate disposition under an abuse of discretion standard. We review challenges
to findngs of fact under a dealy erroneous standard; conclusions of law are reviewed de

novo.” Syl. pt. 4, Burgessv. Porterfield, 196 W. Va. 178, 469 S.E.2d 114 (1996).”



I"r.
DISCUSSION

In the present cross-appeds, the first issue is whether Pebble |. Porter is correct
in asserting that the circuit court erred in subdituting a rehabilitative adimony award for the

permanent dimony recommended by the family lav magter.

From the record, it is clear that the circuit court, in rgecting the family law
master’s recommendation, was concerned about the law rdaing to pdimony in West Virginia
The court stated: “The period of time in which they lived together as husband and wife but were
not married, if 1 grant dimony based upon that period, 1 am doing indirectly that which | can't
do directly, because this is not a state where you can award paimony. And | would be basically
awarding pdimony by awarding to your dient any monies for the period of time in which she
was not married to the individua. | can only award adimony during the period in which they
were married.” The court so said:

Counsd, I'm going to make a finding, there being no finding of
fallt; the marriage being seventeen (17) months, no credit for the
period of time in which they were not married, just living
together; based upon the parties income the need for retraining,
reschooling the defendant; the hedth of the parties; the financid
worth of the parties the Court finds tha the decison of the
Family Law Magter was arbitrary and capricious and not based
upon the statutory case law and will award aimony for a period of
two (2) years in the sum of one thousand dollars ($1,000.00) per
month. . . .



West Virginids prohibition agangt the payment of pdimony is rooted in the
language of what was dedignated as W. Va. Code 48-2-32(k) a the time of the proceedings
before the lower court? That datute provides “A court may not award dimony or order
equitable digtribution of property between individuals who are not married to one another in
accordance with the providons of aticle one [8§ 48-1-1 et seq.] of this chapter.” The datute,
in effect, provides that there can be no award of dimony when the parties before the court have

not been formaly married.

Other providons in the lawv govern the award, and amount, of aimony where the
parties have actudly been formdly married, as is the dtuation in the present case. The length
of time the parties have been married is only one of many factors in such a stuation. W. Va

Code 48-2-16.

The Legidature has imposed upon the family law mader the duty of making
findings of fact and concdlusons of lawv rdaing to awards of dimony, and the Legidaure has
gpecificdly required drcuit courts to follow family lav masters recommendations unless the

court concludes that such recommendations are;

2Subsequent to the indiitution of the present divorce action, West Virginia's divorce law
was recodified, and the dtatutes referred to in this opinion have been renumbered. For instance,
W. Va Code 48-2-32(k), is now W. Va. Code 48-7-111. Some language changes were aso
made. For instance, aimony is now “spousa support,” but none of the changes are material
to, or affect, the outcome of this case.



(1) Arbitrary, capricious, an abuse of discretion or otherwise not
in conformity with the law; (2) Contrary to conditutiond right,
power, privilege or immunity; (3) In excess of dautory
juridiction, authority or limitations or short of datutory right;
(4) Without observance of procedure required by law;
(5) Unsupported by substantid evidence; or (6) Unwarranted by
the facts.

W. Va. Code 48A-4-20(c).

The record in the present case shows that the family law master, in reaching the
concluson that Pebble |. Porter was enttitled to $886 per month in permanent adimony,
consgdered the factors specified by the Legidature in W. Va Code 48-2-16. Among other
things, the family law master significantly noted that John E. Porter, J. had more education
than Pebble |. Porter, that he had vadly greater earnings, and that Pebble |. Porter had no
ggnificant, usable, employment skills  The family lav magter dated: “It is doubtful that many
prospective employers will consder hiring a 58-year-old woman for an entry level pogtion.
Respondent [Pebble 1. Porter] tedtified that snce the parties separation, she has looked for

suitable employment without success”

The drcuit court, in rgecting the family law mester's ultimate recommendation,
was agpparently swayed by the bdief that the recommendation was contrary to the law because

of West Virginia s paimony satute.



As has previoudy been stated, the pdimony satute applies when the parties
before the court have not been formdly married. That is not the Stuation in the present case.
The parties were formdly married, and were married when the present divorce proceeding was
indituted. Where the parties have been formaly married, an award of dimony may be
appropriate, and while the length of marriage is one of the factors which may be consdered
in setting the amount of dimony, it is only one of many, and not the exclusve factor. In the
present case, the family lav master, rather dearly, considered, and based the recommendation

on, the panoply of factors.

This Court has examined the findings and conclusons of the family lav megter
relating to dimony and believes that they are based on the facts and the law and, in light of the
ovedl circumstances of the case, cannot say that they are arbitrary or otherwise defective as
contemplated by W. Va Code 48A-4-20(c). Consequently, the Court believes that the circuit
court's decison should be reversed and that the recommendation of the family law master

relating to dimony should be adopted.

The second issue in this case is the correctness of the equitable distribution

ruling.

As has previoudy been discussed, the family law master concluded that equitable

digribution of assets acquired while the parties were unmarried between marriages was not



appropriate.  The circuit court overruled this on the theory that the parties had held themselves
out as hushand and wife while not married and that under the particular circumstances, an even
distribution of the acquired property could be made, not under the rules of statutory equitable

digtribution, but under generd equitable principles.

The fundamental factua predicate of the circuit court's equitable award was the
court’'s concluson that the parties hdd themselves out to be married during the period when

they were not actualy formally married.

This Court has examined the record, and dthough there was conflicting
tetimony as to how the parties acted when they were not formdly maried, there was very
subgtantiad  evidence showing that contrary to how the parties behaved when married, thar
conduct when unmarried was very much that of separate individuds. In particular, they had
separate checking accounts, each retained money that he or she earned while living together
but unmarried; and each bought assets separately and titled them in separate names while they
were living together unmarried. They did not pool their assets to buy property. Further, John
E. Porter, J. pad dl utilities and household expenses when they lived together unmarried,
whereas once they were married the second time, he put Pebble |. Porter's name on his

checking account, and they jointly paid expenses from that account.



This Court believes that this evidence does not support the circuit court's
concluson that the parties hdd themsdves out as married during their unmarried cohabitation
and that the predicate for the court’s equitable award was missng. Under such circumstances,
the drcuit court, under the principles set forth in W. Va Code 48A-4-20(c), should have
adopted the family law master's recommendation, except on one point. That one point involves
the penson bendfits accumulated by John E. Porter, J. during the parties firs marriage

mentioned in footnote 1, supra.

The family lav master suggested that the court in the parties first divorce
proceeding had faled to make didribution of John E. Porter, J.’s penson and recommended
that Pebble |I. Porter receve a share of what was accumulated during the firs marriage. The
circuit court regected this recommendation on the ground that the first divorce was fina and
that the quedtions resolved by it were settled and could not be reopened. This Court believes
that the drcuit court’s ruling on this point was absolutely correct. See, e.g., Martin v. Martin,
187 W. Va 372, 419 S.E.2d 440 (1991); Segal v. Beard, 181 W. Va 92, 380 SEE.2d 444

(1989); and Caldwell v. Caldwell, 177 W. Va. 61, 350 S.E.2d 688 (1986).

V.
CONCLUSION

For the reasons dated, the orders of the Circuit Court of Marion County,

relating to adimony and maritd distribution, are reversed, and this case is remanded with



directions that the drcuit court award Pebble I. Porter permanent adimony in line with the
family lav magter's recommendation and make marita digribution only of the property

acquired by the parties during their second marriage.

Reversed and remanded with directions.
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