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SYLLABUSBY THE COURT

1. Under West VirginiaRule of Professond Responghility 1.9(a), acurrent maiter
IS deemed to be subgtantialy related to an earlier matter in which alawyer acted as counsd if (1) the
current matter involvesthework the lawyer performed for theformer dient; or (2) thereisasubdantid risk
that representation of the present client will involve the use of information acquired in the course of

representing the former client, unless that information has become generally known.

2. A prosecutor isdisgudified from representing the Statein arecidivist procesding
conducted pursuant toW. Va Code 88 61-11-18 & -19, where such lawyer acted as defense counsd

in connection with the prior felony convictions that are the basis for such proceeding.

3. Wherearecidivigt proceeding has previoudy beeninitiated against acrimind
defendant by aninformation filed pursuant toW. Va Code 88 61-11-18 & -19, and it islater determined
that the prosacuting attorney who initiated the charge was disquaified from acting in the case @ thetime
suchinstrument wasfiled, therecidivist informationisinvaid and may not serve asabasisfor further

proceedings.



McGraw, Chief Justice:

Inthisorigind jurisdiction proceeding, the petitioner, Charles Garland K eenan, saeksawrit
of prohibitionand/or mandamusrequiring thedismissd of acrimind redidivist information presently pending
agang him pursuant to W. Va Code 88 61-11-18 & -19inthe Circuit Court of Fayette County, arguing
that suchingrumentisinvalid based onthefact that the county prosecutor, under whose authority it was
filed, had previoudy acted asdefense counsd in connection with at leasst oneof the predicate offensescited
intheinformation. We agree with Keenan that the prosecutor and his staff were disqualified from
prosecuting the recidivist charge, and find that dismissal of theinformation, rather than appointment of a
gpedd prosscutor aswasdonein this case, wasthe proper meansof curing the potential prgjudice resulting
fromsuchdisqudification. Conssquently, wegrant awrit of prohibition to prevent further proceedingson

the pending recidivist information.

l.
BACKGROUND
Thereisno dispute concerning the saient facts bearing upon the present proceeding.
Keenanwasindicted for murder by aFayette County grand jury during the September 2000 Term. The
indictment was prepared and signed by Prosecuting Attorney Paul M. Blake, Jr., though during
subsequent proceedingsthe State was represented by two of Prosecutor Blake' sassstants, Hamilton D.
Skeensand Thomas J. Stede, J. Inearly December 2000, gpproximetely oneweek beforetrid, the State

forwardedinformationtothedefense, condsting of crimind history and certified court records, evidencing



thefact that Keenan had three prior felony convictions.® Shortly thereafter, on December 12, 2000, the
defensemoved to disqudify theFayette County Prosecutor’ sofficefrom undertaking prosecution of the
murder charge, arguing that aconflict existed asaresult of thefact that both Prosecutor Blake, and one
of hisassgants, Carl Harris, had previoudy represented K eenan in connection with thetwo prior 1986
felony convictions. Thisdisqualification motionwassubsecuently denied by thecircuit court prior totrid 2
Intheinterim, the prosecution extended apleaoffer permitting Keenan to plead guilty to second-degree
murder, inexchangefor the Siateagresing not to pursuerecidivis sentencing. Thepleaoffer wasrgected,
and ajury trid commenced on December 15, 2000. Keenan was subsequently convicted of the lesser-

offense of voluntary manslaughter on December 21, 2000.

On December 27, 2000, the State filed an information pursuant to W. Va. Code
§61-11-19(1943), indicating Keenan' sthreeprior felony convictions. Inaccord withthegatute stime
frame, which requiresthat adefendant who issubject to arecidivist information be made to gppear and
answer ontheissueof identity prior to theexpiration of the current term of court, ahearingwas conducted

on January 3, 2001, a which time Keenan chosetoremainsilent. A jury trial ontheissue of whether

Thethree previous convictions cited by the State were: (1) 21959 convictionin the Intermediiate
Court of Kanawha County for breaking and entering; (2) aNovember 7, 1986 felony conviction for
obtaining property by fase pretensesrendered inthe Circuit Court of Fayette County; and (3) aDecember
4, 1986 conviction for transferring and receiving stolen property arising from Kanawha County.

AWhether thelower court was correct in refusing to disquaify the Fayette County Prosector and
hisstaff from representing the State on the underlying murder chargepresentsadistinctly differentissueon
which thisCourt expressesno opinion. E.g., Satev. Barnett, 125 N.M. 739, 965 P.2d 323 (1998)
(vacating guilty pleaon the basisof conflict arising from prosecutor’ s representation of defendant with
respect to similar prior offense).



Keenan wasthe sameindividud that had previoudy been convicted was accordingly set for March 19,

2001.

Defense counsd again raised thematter of disqudificationinaJanuary 4, 2001 motionto
digmissthereddivig information. Thismationwasdenied by an order entered on Jenuary 25, 2001, which
set forth the following explanation for the ruling:

Thepresent recidivig proceeding primarily involvestheissuesof whether

the prior convictionsexis and the identity of the defendant, as contained

inthoseprior convictions. TheCourt findsthat the prior representations

of Mr. Blakeand Mr. Harrisarenot substantialy related nor have any

related nexuswith therecidivist proceedings. Further, theconvictions

dlegedintheinformation are easly accessbleto anyonewho can seerch

the Clerk’ s office and the State has not gained any unfair advantage

because of the prior representations.

Thedefenserenewed itsdismissd motion on March 16, 2001, ating an“informd opinion”
rendered by Chief Lawyer Disciplinary Counsal Lawrence J. Lewis, to the effect that the previous
representationsamounted to aconflict sufficent to disqudify the Fayette County Prosacutor’ sofficefrom
representing the Statein therecidivigt proceedings. Attached to the motion wasacopy of arequest for
aformd ethicsopinion that wassmultaneoudy being ddivered tothe Lawyer Disciplinary Board. The
circuit court subsequently denied themotionto dismiss, but neverthd essgranted an unopposad maotion for

a continuance pending the issuance of aformal opinion by the Board.

The Lawyer Disciplinary Board rendered an opinion, which wasrdaed to the partiesby
aApril 6, 2001 letter from Chief Lawyer Disciplinary Counsel Lewis, that succinctly stated as follows:
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OnMarch 29, 2001, theLawyer Disciplinary Board conddered
your request concerning whether aprosecutor hasaconflict of interestin
representing the State in arecidivigt action, when he was the defense
attorney on oneof the convictionsrelied upon to enhance the sentence.
The Board consdered Rule 1.9 of the Rules of Professond Conduct, as
well as[Sate ex rel.] McClanahan v. Hamilton, 189 W. Va. 290,
430 S.E.2d 569 (1993).
It isthe opinion of the Board that under these circumstances and
inlight of Rule 1.9, aswdl asMcClanahan, aconflict of interest does
exis onthe part of the prosecutor and, if the State desiresto pursue the
action, a special prosecutor should be appointed. . . .
Upon receipt of the Board' sopinion, and in reliance thereon, the Fayette County Prosecutor’ s office
moved to disqudify itsdf from further participationin the case, and requested theagppointment of agpecid
prosecutor. Thedircuit court granted the motion, Sating thet * though disagreaing with the opinion of the
Lawyer Disciplinary Board, [thecourt] isof theopiniontheat, to avoid any further delay, the State€ sMotion
for Recusal and for the gppointment of aSpecia Prosecutor should begranted.” Keenan petitioned this
Court for prohibition and/or mandamus rdlief on May 10, 2001, seeking to prevent any further actionon

the previoudy-filed recidivist information, and we issued a show cause order on June 21, 2001.

.
STANDARD FOR ISSUANCE OF WRIT
Prohibition relief may beinvoked pursuant to W. VVa Code § 53-1-1 (1923), ““only to
resrain inferior courtsfrom proceading in causes over which they havenojurisdiction, or, inwhich, having
juridiction, they are exceading tharr legitimate powers and may nat be used as asubdtitute for writ of error,
apped or certiorari.” Syl. pt. 1, Crawford v. Taylor, 138 W. Va. 207, 75 S.E.2d 370 (1953).” Syl.

pt. 2, Cowie V. Roberts, 173 W. Va. 64, 312 S.E.2d 35 (1984).
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This Court has adopted a five-factor test to determine whether prohibition relief is
appropriate under a given set of circumstances:

In determining whether to entertain and issue the writ of
prohibition for cases not involving an absence of jurisdiction but only
whereitisdamed that thelower tribuna exceeded itslegitimatie powers,
thisCourt will examinefivefactors (1) whether the party seeking thewrit
has no other adequate means, such asdirect goped, to obtain the desired
relief; (2) whether the petitioner will bedamaged or prgudiced inaway
that isnot correctable on gpped; (3) whether the lower tribuna’ s order
isclearly erroneous asamaiter of law; (4) whether the lower tribund’s
order isan oft repeated error or manifests persstent disregard for aither
procedurd or subgtantivelaw; and (5) whether thelower tribund’ sorder
raises new and important problemsor issues of law of first impresson.
Thesefadtorsare generd guiddinesthat sarve asauseful Sarting point for
determining whether adiscretionary writ of prohibition should issue.
Although dl fivefactors need not be satisfied, it is clear that the third
factor, the existence of clear error asamatter of law, should be given
substantial weight.

Syl. pt. 4, Sateexrel. Hoover v. Berger, 199 W. Va. 12,483 SEE.2d 12 (1996). Under thisand
amilar sandards applied in thepast, the Court has cons stently found that aparty aggrieved by atrid
court’ sdecison on amoation to disquaify may properly chdlenge such ruling by way of apetition for awrit
of prohibition. See Sate exrel. McClanahan v. Hamilton, 189 W. Va. 290, 296, 430 S.E.2d 569,
575 (1993) (recognizing thet achdlengeto adreuit court’ sruling on amoation to disqudify is gppropriatey
brought through a petition for prohibition); seealso Sateexre. DeFrancesv. Bedell, 191 W. Va
513, 516, 446 S.E.2d 906, 909 (1994) (per curiam); Farber v. Douglas, 178 W. Va. 491, 493, 361
S.E.2d 456, 458 (1985); Sateex rdl. Taylor Assoc. v. Nuzum, 175W. Va. 19, 23, 330 SE.2d 677,

682 (1985); Sate ex rel. Moran v. Ziegler, 161 W. Va. 609, 244 S.E.2d 550 (1978).



Aswe explained in State ex rel. Ogden Newspapers, Inc. v. Wilkes, 198 W. Va.
587, 482 S.E.2d 204 (1996) (per curiam), there are sound reasons for permitting the examination of
disqualification matters through original proceedings before this Court:

Thereason that awrit of prohibitionisavallablein this Court to
review amotionto disqudify alavyerismanifest. If aparty whoselavyer
has been disqudified isforced towait until after thefina order to gpped,
and then is successful on appeal, aretria with the party'sformerly
disqualified counsdl would result in aduplication of efforts, thereby
Imposing undue costs and delay. . . .

Conversdly, if aparty who is unsuccessful in itsmotion to
disquaify isforced to wait until after thetria to appedl, and then is
successful on gpped, not only isthat party exposed to undue costsand
dday, but by theend of thefirg trid, the confidentia information the party
sought to protect may be disclosed to the opposing party or made apart
of therecord. Even if the opposing party obtained new counsel,
irreparable harmwould have dready been doneto theformer dient. The
harm that would bedonetotheclient if it werenot dlowed to chdlenge
thedecison by theexerciseof origind jurisdictioninthisCourt througha
writ of prohibition would effectively emasculate any other remedy.

198 W. Va. at 589-90, 482 S.E.2d at 206-7 (citation omitted).

Conssguently, Sncepetitioner’ smotionto dismissthe pending recidivist informationwas
predicated upon an assertion that the prosecutor’ sofficewasdisquaified, prohibition isaproper means

to challenge the circuit court’s ruling on thisissue.®

Becausewefind that thedircuit court’ sruling on the disqudlification maotionis properly reviewable
by way of a proceeding in prohibition, we do not consider petitioner’s request for awrit of mandamus.
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[11.
DISCUSSION

In determining whether petitioner Keenan is entitled to extraordinary relief precluding
further prosecution under theexisting recidivistinformation, the Court must addresstwo distinct issues:
First, asathreshold matter, we must ascertain whether the Fayette County Prosecutor’ s officewas
disqudified from participating intherecidivist phase of Keenan' sprosacution, based upon thefact thet the
elected prosecutor and oneof hisass sants had previoudy acted as defense counsdl withrespect to two
of the predicate offenses giving rise to such proceeding.* And second, assuming that disqualification was
indeed required under the circumatances of thiscase, the Court must go onto resolvetheissue of whether
imputed disqudification onthe part of theauthority which presented theredidivigt information hed the effect

of rendering such instrument invalid.

“Therecordinthiscaseisnot entirely clear asto whether Prosecutor Blake and Assistant
Prosecutor Harrisjointly defended K eenan with respect to both of the 1986 convictions, or whether their
representationswere separate. |n contrast to Stuationswhere an dected prosecutor isdisqudified, where
“disgudification of aprosecuting attorney operatesto disquaify hisassgants,” syl. pt. 1, inpart, Moore
v. Sarcher, 167 W. Va. 848, 280 S.E.2d 693 (1981), thefact that an ass stant prosecuting attorney is
disqualified doesnot necessaxily requiredisqudification of theentireofficeinwhichheor sheworks See
syl. pt. 3, Sate ex rel. Knotts v. Watt, 186 W. Va. 518, 413 S.E.2d 173 (1991) (holding that
indictment need not bedismissed wheredisqudified asssant did not participateininvestigation of caseor
presentment to grand jury). Thus, it may be that Assistant Prosecutor Harris' past representation of
Keenaniswithout sgnificancein the present case. Thisdeficiency of the record need not detain us,
however, asit isundisputed thet Prasecutor Blake represented petitioner with repect to at least one of the
predicate felonies cited in the recidivist information.
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A. Disgualification

Keenan arguesthat disqudification wasrequired inthiscaseby Rule 1.9(a) of theWest
VirginiaRulesof Prafessond Condudt, inthat his“former crimind defenseatorney isnow prosecutinghim
because of the existence of the conviction that resulted from the prior representation.” Specificaly,
petitioner contendsthet the previous representations by Prosecutor Blakeand Assstant Prosecutor Harris
are“ substantialy related” to the present recidivist proceeding and thus subject to therestriction set forth
inRule1.9(a). Conversdly, the State assartsthat asubstantia relationshipislacking for thereasonthata
recidivigt proceeding merdly involves determination of the fact of prior felony convictions, and does not
amount to a“retrid of th[ose] previousconvictions” It goesonto dressthelimited factud showing that
must be madein support of arecidivist charge,” and asserts that thereis no danger in this case that

confidential information could be used to Keenan’ s detriment.

*Se Satev. Magters, 179 W. Va. 752, 755, 373 SE.2d 173, 176 (1988) (“ Two key dements
of arecidivist proceeding are proaf of the prior conviction, and proof thet the defendant isthe personwho
was convicted of that felony.”).



Althoughthey reach different conclusions, dl partiesagreethat resolution of the present
questionisgoverned by Rule 1.9(a)° and theandytica framework set forthin Sateexre. McClanahan
v. Hamilton, 189 W. Va. 290, 430 S.E.2d 569 (1993). In syllabus point two of McClanahan, we
summarized that “Rule 1.9(a) . . . precludes an atorney who hasformerly represented adlient in ametter
from representing another parsoninthe same or asubgantialy related métter that ismateridly adverseto
theinterestsof theformer dient unlesstheformer dient consentsafter consultation.” Aswelaer stressed
in Lawyer Disciplinary Bd. v. Printz, 192 W. Va. 404, 452 S.E.2d 720 (1994) (per curiam),

Rule 1.9isvery conciseand unambiguous. A determination of

violationisnot basad upon prgudiceto any party, upon the efforts of the

attorney to avoid unethica representation, upon thetimely action of the

State Bar, or upon asmplegppearance of impropriety. Ingead, therule

unequivocaly satesthat if the two representationsinvolvethe same or

substantially related matter and the interests of the two clients are

materidly adverse, an ethicd violation will occur, absent former client
consent following consultation.

°Rule 1.9 provides:

A lawyer who hasformerly represented aclient inameatter shal
not thereafter:

(8) represent another personinthe same or substantidly related
matter inwhich that person’ sinterestsare materially adversetothe
interests of theformer client unlesstheformer client consents after
consultation; or

(b) use information relating to the representation to the
disadvantage of theformer dlient except asRule 1.6 or Rule 3.3 would
permit or require with respect to aclient or when the information has
become generally known.



Id. at 408, 452 S.E.2d at 724.

Althoughthis Court has gpplied Rule 1.9(a) on anumber of occasions, we have never
atempted to define the contours of the subgtantia relationship sandard with any tangible precison. This
Isnot surprising, Snce as one scholar hasremarked, “the subgtantia relaionship sandard has sometimes
proved much eeger to recitethan to describe accuratdy or to apply confidently.” CharlesW. Wolfram,
Former-Client Conflicts, 10 Geo. J. Leg. Ethics 677, 680 (1997) (footnote omitted). We haveingtead
been content to merdly recite the Somewhat obvious propogtion that “[ulnder Rule 1.9(a) . . . determining
whether andtorney’ scurrent representationinvolvesasubgantialy related matter to that of aformer dient
requiresan andyssof thefacts, drcumsances, and legd issues of thetwo representations.” Syl. pt. 3,in

part, McClanahan.’

AsthisCourt’ spadt casesatest, however, theprimary focusof thesubstantia reaionship
test ison the potential danger that an adverse relationship with aformer client may jeopardize the
confidentidity of information communicated during the prior representation. Inthisregard, Rule1.9(a) is
premised “not only upon the attorney’ s duty of fidelity and loyalty to his client, but aso upon the
atorney-client privilege, which precludestheattorney fromdisclosing or adversely utilizinginformation

confidentially disclosed by hisclient.” McClanahan, 189 W. Va at 293, 430 SE.2d a 572. We

We madethis statement in McClanahan merdly to distinguish our gpproach from that of those
few jurisdictionswhich narrowly defineasubstantid rdaionship onthebassof whether theissuesinvolved
intwo representationsareidentica or nearly identical. McClanahan, 189 W. Va a 293, 430 SE.2zd
at 572.
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explained in Sate ex rel. Ogden Newspapers, Inc. v. Wilkes, 198 W. Va. 587, 482 S.E.2d 204
(1996) (per curiam), that

Therationaebehind. .. [Rule1.9] iswdl grounded: aclient, in
order to receive the best legd advice, should be alowed to be assured
that any private or persond disclosure medeto her lawyer will bekept in
thedrictest confidence. . . . A sacred agpect of thelegd professonisthat
adient mugt beableto depend onther lawyer; that aclient may confer
withther lavyer with the* abosol ute assurancethat thet lawyer’ stongueis
tied from ever discussing it.” . . .. Anything lessthan the strictest
safeguarding by the lawyer of aclient’ s confidenceswould irreparabdly
erode the sanctity of the lawyer-client relationship.

Id. at 590, 482 S.E.2d at 207 (citation omitted).

Inlinewith thisemphasson the possbility that asubsequent adverse representation may
endanger the confidences of aformer dient, courts gpplying the substantia relationship test often undertake
an abdract inquiry intowhether confidentia information derived from therepresentation of theformer dient
might possibly have abearing upon the present adverse maiter. Asthe Seventh Circuit Court of Appeds
stated in Westinghouse Elec. Corp. v. Gulf Oil Corp., 588 F.2d 221 (7th Cir. 1978):

[T]he determination of whether thereisasubstantia rdationship
turnsonthepassihility, or gopearancethereot, that confidentid information
might have been givento theatorney in reaion to thesubseguent matter
inwhich disqudificationissought. Therulethusdoesnot necessarily
involve any inquiry into the imponderablesinvolved in the degree of
relationship between the two matters but instead involvesarealistic
appraisd of the possibility that confidences had been disdosad intheone
meatter which will be harmful to theclientintheother . . . . [I]tisnot
gopropriatefor the court to inquire into whether actud confidenceswere
disclosed.
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Id. at 224; see Ogden Newspapers, 198 W. Va at 591, 482 S.E.2d at 208 (“ our task isto concentrate
onthefactud contoursof thetransactionsor mattersat issueand to ask whether thelawyerswould have
or reasonably could havelearned confidentid informationin their work . . . [for their previous dient] thet

would be of significance in their representation of their present clients’).

The recently adopted Restatement (Third) of the Law Governing Lawyerstakesthis
approach:

Unlessboth theaffected present and former dientsconsent tothe
representation . . ., alawyer who hasrepresented adient inametter may
not thereafter represent ancther dientinthesameor asubgtantialy related
meatter inwhich theinterestsof theformer client aremateridly adverse.
The current matter is substantially related to the earlier matter if:

(1) thecurrent matter involvesthework thelawyer performed for
the former client; or

(2) there is a substantial risk that representation of the
present client will involve the use of information acquired in
the course of representing the former client, unless the information
has become generally known.

Restatement (Third) of the Law Governing Lawyers § 132 (2000) (emphasis added).®

¥Ubsaction (1) of thisRestatement provision prohibitsalawyer from undertaking arepresentation
that involvesan atack onthework that was performed for aformer client. Our past casesare consstent
with this approach. See, e.g., West Virginia Canine College, Inc. v. Rexroad, 191 W. Va. 209,
213-14, 444 SE.2d 566, 570-71 (1994) (finding no substantial relationship where lawyer’ swork for
former client was not implicated in adverse representation of present client).
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This Court’ spast gpplication of Rule 1.9(a) isentirely in accord with the Restatement
position, and wethereforehold that under West VirginiaRuleof Professional Responsbility 1.9(a), a
current matter isdeemed to be subgiantialy related to an earlier matter inwhich alawyer acted as counsd
iIf (1) the current matter involvesthework thelawyer performed for theformer client; or (2) thereisa
subgtantid risk thet representation of the present dlient will involve the use of informeation acquired inthe
course of representing theformer client, unlessthat information hasbecomegeneraly known. “Oncea
former dient establishesthat the atorney isrepresenting another party inasubgantialy related metter, the
former dient need not demongtrate that hedivul ged confidentia information to the attorney asthiswill be

presumed.” Syl. pt. 4, McClanahan, supra.

Intheingant case, thedircuit court took the pogition thet therecidivig proceeding did not
involveprivilegedinformation becauseevidenceof Keenan' sformer convictionswasamaiter of public
record. Whilewe do not question thefact that petitioner’ sformer convictionsareamater of public record,
we cannot discount the subgtantia risk that confidentia information derived from the prosecutor’ sformer
representation may have somebearing upontheingtant recidivist proceeding, including theprosecutor’ s

underlying decision to seek such sentence enhancement.

Other jurisdictionstakeasmilarly cautiousgpproach astothe potentid that confidentia
information may potentialy comeinto play during hebitud crimind or sentence enhancement procesdings
In Sate ex rel. Meyersv. Tippecanoe County Court, 432 N.E.2d 1377 (Ind. 1982), the Indiana

Supreme Court held that alawyer who had represented the defendant in connection with two previous

13



convictionswasdisqudified from prosacuting hisformer dient wherethe previousconvictionswereusd
for sentence enhancement. 432 N.E.2d a 1378-79. AsthisCourt isrequired to do under Rule 1.9(a),
the Tippecanoe court took the approach that the prosecutor was subject to disquaification if “the
controversy involved in the pending case [was] substantiadly related to ameatter in which the lawyer
previoudy represented another dient.” Id. at 1378 (citationsomitted). The court thenwentontofinda
substantial relationship between the two representations:
In this case, it appears that nothing in [the prosecutor’ g

representation of the accused inthetwo prior theft caseswould have any

relationto the present theft case. However, the habitud offender charge

Isbased upon thesametwo prior theft casesin which [the prosecutor]

wasinvolved. Therefore, thereisasubstantial relationship involved.

Althoughitistrue, that thefact of the defendant’ s prior convictionsarea

matter of public record, we cannot say without speculation that the

prosecutor’s knowledge of those prior cases will not actually

result in prejudice to defendant. The public trust in theintegrity of

thejudicia processrequires usto resolve any serious doubt in favor of

disqudification. Thetrid court properly hedthat [the prosecutor] must be

disqualified in this case.

Id. at 1379 (emphasis added).

The Arizona Supreme Court took asmilar goproachinInre Ockrassa, 165 Ariz. 576,
799 P.2d 1350(1990), whichinvolved adisciplinary proceeding commenced againg aprosecutor who
hed failed to disqudify himsdf from prasecuting hisformer dlient. While employed asapublic defender,
Ockrassahad represented adient in three DUI casesresulting in convictions. Ockrassawas subsequently
hired asaprosecutor and was assigned to prosecute hisformer client, “who was charged with DUI asa

third offense within the preceding 60 months.” 165 Ariz. at 576, 799 P.2d a 1350. In the course of
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prosecuting hisformer dient, Ockrassaaleged the prior DUI convictionsfor enhancement purposes. The
former client requested that Ockrassadisqudify himsalf, but Ockrassarefused, arguing that he did not
vidaeArizonaRuleof Professiond Conduct 1.9° becausethe prior DUI convictionswere not substantially
relaed to the case he was prosecuting. The Arizona Supreme Court disagreed, stating thet “[t]he vaidity
of [the] prior convictionswasdirectly inissue” 165Ariz. a 578, 799 P.2d a 1352. The Ockrassa court
further held:
[W]edonot bdievethat, inthe context of multiple DUI offenses,
a“subgantid rdaionship” isestablished only if the prior convictionisan
element of the subsequent offense. One of theaimsof ER 1.91isto
protect thedlient. . . . Respondent’ sconduct in prosecuting [hisformer
client] created asubgantia danger that confidentid informetion reveded
inthecourseof theattorney/dlient relationship would beusad againg [the

former client] by . . . hisformer attorney.

1d.*°

°Arizona s Rule 1.9 isidentical to its West Virginia counterpart.

%Our research showsthat thereisasplit of opinion onthe present issue. Seegenerally Allen
L. Schwartz & Danny R. Vellleux, Disgualification of Prosecuting Attorney in Sate Criminal
Cases on Account of Relationship with Accused, 42 A.L.R. 5th 581, 631-41 (1996). Contrary to
the stance taken by courtsin Arizonaand Indiana, other jurisdictionstake the pogition that a prosecutor
isnot disqudified from introducing evidence of aformer dient’ s prior convictions during habitud -offender
or sentence-enhancement proceedings, reasoning that thereisno risk that confidentia information could
be used to the detriment of the defendant. See, e.g., Crawford v. Sate, 840 P.2d 627, 637-38 (Okla.
Crim. App. 1992); Satev. Puckett, 691 SW.2d 491, 494 (Mo. Ct. App. 1985); Williamsv. Sate,
278 Ark. 9, 13, 642 S\W.2d 887, 890 (1982); Colev. Commonwealth, 553 SW.2d 468, 472 (1977).
We disagree with these cases, particularly insofar asthey fail to fully appreciate the possbility thet the
prosacutor’ sknowledgeof confidentia informeation derived from past representation of the defendant may
Influence the decision of whether to seek enhanced sentencing.
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This Court agreesthat in cases such astheseit isimpossble to completely discount the
possihility that confidentid information derived from alawyer’ s previous representation on the predicate
convictionscould not be used againgt aformer dient during reddivig proceedings Thisisparticularly true
with respect to the decison tofileareddivig information in thefirg indance. Whilewe do not go so far
asto say aprosecutor isforever precluded from bringing charges againgt aformer dient because of the
passihility that confidentia information may inform the prosecutor’ scharging decison, thedrcumstancewe
face here, wherethe prosecutor represented thedefendant in connection with the predicate convictions,
amply raisestoo great adanger that adlient’ s confidences may be betrayed. The Court thereforeholds
that aprosecutor isdisgudified from representing the Statein arecidivigt proceeding conducted pursuant
toW. Va Code8861-11-18 & -19, wheresuch lawyer acted as defense counsel in connection with the

prior felony convictions that are the basis for such proceeding.

Thus, contrary to the stlancetaken by the circuit court, wefind that the Fayette County
Prosecutor’ s office was disqudified from initiating recidivist proceedings in the present instance,
notwithstanding the fact that neither Prosecutor Blake nor Assistant Prosecutor Harris were directly
involved in the sentencing phase of thecase. Seesyl. pt. 1, Moorev. Sarcher, 167 W. Va 848, 280
S.E.2d693(1981) (“Asarule, thedisqudification of aprosecuting attorney operatesto disqudify his

assistants.”).
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B. Validity of Recidivist Information
Having found meritin Keenan' sargument thet the prosacutor who submitted the recidivist
informationwasimputedly disqudified from undertaking such action, the Court mugt il determinethe

appropriate remedy for the violation.

K eenan contendsthat the disqudiification rendersthe presentinformationinvalid, based
largely upon our decisonin Farber v. Douglas, 178 W. Va 491, 361 S.E.2d 456 (1985). InFarber,
the Court held that aprosecutor should have disqualified himsdf from seeking an indictment for fase
swearing againg adefendant whose aleged conduct arosein connection with acivil caseinwhich the
prosecutor wasan adverseparty. Id. at 496, 361 SE.2d at 461. Astotheremedy for such conduct, the
Farber Court concluded that “[ slincethe prosecutor should have disqudified himsdlf asamaiter of law
from seeking thisindictment, his presence before the grand jury in thismetter was unauthorized and vitiates
theindictment.” Id.; seealso Sate ex rel. Knottsv. Watt, 186 W. Va. 518, 520-21, 413 SE.2zd
173,175-76 (1991). Thus, Keenan proposesthat wetreat theinstant recidivist information no different

than an indictment.

Respondents counter by pointing out thet this Court has more recently sgnaled aretreat
fromthehard lineespoused in Farber. Specificaly, respondentsrefersthe Court to the gpproach taken
in Sate ex rel. McClanahan v. Hamilton, 189 W. Va. 290, 430 S.E.2d 569 (1993), where, after
determining that a prosecutor who had previoudy represented the defendant in adivorce action was

subsequently disqualified from prosecuting the former client for the malicious assault of her husband
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because of the passibility thet confidential information could beused in the prosecution, we chosetheless
drastic remedy of prohibiting trid pending the gppointment of aspecid prosecutor. 1d. a 296,430 SE.2d
a 575. McClanahan quoted with gpprova language from the Maryland Court of Appedls opinionin
Lykinsv. Sate, 288 Md. 71, 415 A.2d 1113 (1980), to the effect that

the proper action to be taken by atria judge, when he encounters
drcumdancessmilar to thosein the case a bar which he detlerminesto be
D graveasto adversdy dfect theadminidration of jusice but whichinno
way suggest the bringing of aprosecution for improper motives. . . isto
supplant the prosecutor, not to bar the prosecution. . . ."”
McClanahan, 189 W. Va. at 296, 430 S.E.2d a 575 (quoting Lykins, 288 Md. at 85, 415 A.2d at

1121) (emphasis in McClanahan).

Weneed not resolve thisapparent incongstency inour prior caselaw, Sncehereweare
dedingwithacrimind informationrather than agrand jury indictment. Inthiscontext, wherethedecison
tofileaninformaionisentirdy inthe hands of the prosecutor, ™ thereis an even greater likdihood that the

charging decision was substantially influence by the ethical violation.

In Nicholas v. Sammons, 178 W. Va. 631, 363 S.E.2d 516 (1987), this Court

articulated two generd policy consderationsthat underliethe necessity of disqudification. First, we

MWhileitistruetha corrections officidsare authorized by W. Va Code § 62-8-4 (2000) tofile
arecidivist information after adefendant has been placed in agtate correctiond facility, such parale
authority does not negate the requirement that the charging officid should not bein aposition to use
confidential information derived from prior representation of the defendant. Inthe unlikely event that an
informetion werefiled under the authority of acorrectionsofficer who had ardationship with the defendant
similar to that of the prosecutor in this case, disqualification would likewise be required.
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dressed “the universally recognized principlethat aprosecutor’ sduty isto obtain justiceand not Smply to
convict.” Id. at 632, 363 SE.2d at 518. Inthisvein, the Nicholas Court quoted from Satev. Boyd,
160 W. Va. 234, 233 S.E.2d 710 (1977):
“The prosacuting atorney occupiesaquas-judida pogtioninthe

tria of acriminal case. In keeping with thispostion, heisrequired to

avoidtheroleof apartisan, eager to convict, and mus dedl fairly withthe

accused aswel asthe other participantsinthetrid. Itisthe prosecutor’s

duty to st atoneof farrnessand impartidity, and whilehemay and should

vigoroudy pursuethe Stat€' s case, in S0 doing hemust not abandon the

guasi-judicia role with which heis cloaked under the law.”
Nicholas, 178 W. Va. a 632, 363 S.E.2d at 518 (quoting syl. pt. 3, Boyd, supra). The second policy
beasfor prosecutorid disqudification identified in Nicholas concerned the desirabiility of promoating public
confidenceinthecrimind jusicesystem: “[I]f aprosecutor hasaconflict or persond interest inacrimind
casethat heishandling, this can erode the public confidence asto theimpartidity of thesysem.” 178

W. Va at 632, 363 S.E.2d at 518.

Inour view, these palicy rationdesaso necessitate requiring dismissd of aninformation
that hasbeenfiled by an otherwisedisqudified prosecutor. In particular, public confidenceinthecrimind
judtice sysemwould besgnificantly impaired if weweretoalow acharging decison to sand that had been
meade by aprosecutor who labored under aconflict of interest. Asthe Arizona Supreme Court satedin
anearly identica case, “*[w]hat must adefendant and hisfamily and friendsthink when hisattorney . ..
goestowork inthevery officethat isprosecutinghim.”” Satev. Hursey, 176 Ariz. 330, 333,861 P.2d

615, 618 (1993) (quoting Sate v. Latigue, 108 Ariz. 521, 523, 502 P.2d 1340, 1342 (1972)).
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The Court thereforeholdsthat wherearecidivigt proceeding has previoudy beeninitiated
againg acrimina defendant by aninformationfiled pursuanttoW. Va Code 88 61-11-18 & -19, and it
islater determined that the prosecuting atorney who initiated the charge was disgudified from acting inthe
caed thetimesuchingdrument wasfiled, therecidivis informationisinvaid and may not srveasabass
for further proceedings. Consequently, we are compelled in this case to grant extraordinary relief

prohibiting any further action on the pending recidivist information.*

12K eenan also assarts that the recidivist information currently pending against him should be
dismissed on the ground that becauseit was filed six days after conviction, it was not presented
“immediatdy upon conviction” asrequired by W. Va Code § 61-11-19. Becausewegrant prohibition
relief on another ground, we do not address this issue.
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V.
CONCLUSION
For thereasonsgtated, therequested writ of prohibitionisgrant, and the Circuit Court of
Fayette County ishereby prohibited from proceeding further upon theredidivig information previoudy filed

against petitioner Keenan by the Fayette County Prosecutor’s office.

Writ of prohibition granted as moulded,;
Writ of mandamus denied.
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