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SYLLABUSBY THE COURT
1. “The gandard of review gpplicable to an gpped from amotion to dter or amend
ajudgment, made pursuant to W. Va. R. Civ. P. 59(e), isthe same standard that would apply to the
underlying judgment upon which themoation isbased and from which the gpped to thisCourt isfiled.”
Syllabus point 1, Wickland v. American Travellers Life Insurance Co., 204 W. Va. 430, 513

S.E.2d 657 (1998).

2. “Inreviewing thefindingsof fact and condusonsaf law of aarcuit court supporting
advil contempt order, wegpply athree-pronged sandard of review. Wereview the contempt order under
an abuse of discretion standard; the underlying factud findings are reviewed under aclearly erroneous
dandard; and questions of law and Statutory interpretations are subject to ade novo review.” Syllabus

point 1, Carter v. Carter, 196 W. Va. 239, 470 S.E.2d 193 (1996).

3. “Wherethewidth of aright of way isnot specified inthe grant, nor determinable
therefrom, the scope and purpose of the deed creating it, the Situation and use of the property, and the
intent of the partieswill be consdered, so asto provide areasonable, safeand convenient way for the
purposesfor whichitwasintended.” Syllabuspoint 2, Palmer v. Newman, 91W. Va 13,112 SE. 194

(1922).

4, “ A motion to vacate ajudgment made pursuant to Rule 60(b), W.Va R.C.P,,

Isaddressed to the sound discretion of the court and the court’ sruling on such mationwill not bedisturbed



on apped unlessthereisashowing of an abuse of such discretion.” Syllabus point 5, Toler v. Shelton,

157 W. Va. 778, 204 S.E.2d 85 (1974).

5. “‘Property” within themeaning of our Condtitution againg thetaking or dameaging
of private property without just compensation paid or secured to be paid comprehends not only thething
possessd, but theright dso to use and enjoy it, and every part of it, and in the case of red estaetothe
full limits of the boundary thereof.” Syllabuspoint 1, Fruth v. Board of Affairs, 75 W. Va. 456, 84
S.E. 105 (1915), overruled on other grounds by Farley v. Graney, 146 W. Va. 22, 119 SEE.2d

833 (1960).

6. “Whereforeany thing doneby astate or itsdelegated agent, asamunicipdlity,
whichsubgtantidly interfereswith thebeneficid useof land, depriving theowner of lawful dominion over
it or any part of it, and not within the generd police power of thedate, isthetaking or damaging of private
property without compensation inhibited by the Congtitution.” Syllabuspoint 2, Fruth v. Board of
Affairs, 75 W. Va. 456, 84 S.E. 105 (1915), overruled on other grounds by Farley v. Graney,

146 W. Va. 22, 119 S.E.2d 833 (1960).



Per Curiam:

Thisconsolidated gpped arisesfrom the September 19, 2000, order entered by the Circuit
Court of Raeigh County. Inthat order, thelower court adopted ametesand bounds description for a
right-of-way, thelocation and width of which has been repeatedly disputed by the ownersof the servient
edate, uponwhichtheright-of-way isstuate, and thedominant estate, whichisaccessed thereby. Despite
thecircuit court’ sattemptsto fairly and accurately determinethe boundaries of theright-of-way, both
patiesgppeded fromthisorder. Uponareview of theparties arguments, the pertinent authorities, and
the record submitted for gopellate congderation, we affirm, in part, and vacate, in part the decison of the
circuit court. Insofar asthe circuit court adopted ametesand bounds description of the subject right-of-
way, wedfirmthedrcuit court' sorder. However, wevacaethat portion of thedrcuit court’ srulingwhich

limited Mr. Stover’s ability to erect markers on his property to denote the easement’ s borders.

l.
FACTUAL AND PROCEDURAL HISTORY
Mr. Stover ownsaparcd of real estate[hereinafter referred to asthe servient etate’|
located in Raeigh County, West Virginia. Mr. Milam owns property [hereinafter referred to asthe
“dominant estate’] that isadjacent to Mr. Sover’ sparcd, which dsoisstuatein Raagh County. When
Mr. Milam purchasad hisproperty, hisgrantor’ sdeed additionally conveyed to him acorresponding right-

of-way, that traversesMr. Stover’ sland, to enablehimto accesshisdominant estate.* InMay, 1996, the

"Apparently, Mr. Milam’ sgrantor had received theright-of-way a issuehereinwhenhe
(continued...)



parties began disputing the width? and/or location of thisright-of-way, leading Mr. Sover tofile sLit aganst
Mr. MilamintheCircuit Court of Raeigh County to obtain adefinite determination thereof and assodiated

injunctive relief.

Thecircuit court, upon consdering the matter without ajury, ruled, by order entered
August 19, 1996, that
[iinthe case @ bar, thereisno precise width to theright of way

granted. The court observesthat the use of the subject right of way has
been esablished Snce 1950. The sgnificant changeto usage hasbeenthe

1 :
(...continued)

purchased the property forming the subsarvient estatein 1950. The pertinent language fromthegrantor’s

deed provides:

Received of JM. Lafferty the sum of One Dollar ($1.00) and other
condderation not hereinafter mentioned, in condderation of which Morris
Stover and Horence Stover, hiswife, do hereby grant and convey unto
sad JW.[9¢] Lafferty, hisherrsand assgns, theright and easement to
condruct and useand maintain aroadway for horses, cars, trucksand the
like as semi-publicway from theland of said JM. Lafferty onand over
our land, Stuateinthe Trap Hill Didrict, County of Raegh, and State of
West Virginia and bounded:

On the North by the Bill Willard Property

On the East by the said J.M. Lafferty Property
On the South by the Herbert Harper Property
On the West by the Railroad

to and from and over said premises to the public highway.

At seemstha Mr. Milam's primary concern regarding the right-of-way’ swidth rlatesto
the ability of emergency vehicles to navigate this route to reach his house.
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activity of the plaintiff [Mr. Stover] in putting large postson theingde of
the subject curve, and laying logs onthe outside of the curve, which have
the sole purpose of restricting the use of the right of way by making
passage moredifficult. Thereisno question, based upon thecourt’s
ingpection, that such posts and logsinhibit travel over the easement by
making it exceedingly difficult to negotiate.

Accor dingly, the court isof the opinion to and doth ORDER,
ADJUDGE and DECREE asfollows:

1. That the defendant [Mr. Milam] be permanently enjoined from
doing any act to further increase thewidth, curvatureand/or location of the
subject right of way or easement asit presently extendsover, acrossand
through the subject red estate owned by plaintiff, Stuate near Harper,
Trap Hill District, Raleigh County, West Virginia
2. That the plaintiff be directed and hereby required to remove
forthwith the large posts ontheinside of the curve and thelogsonthe
outsdeof sad curveto theright of way or eesement which isthe subject
of this dispute.
3. That upon removal of the aforesaid postsand logs, the subject
right of way or easement shall become fixed and determined asto its
properly used width, curvature and location, according to law. . . .
Fallowing thisruling, Mr. Milam gppedled to this Court for rdief from the drcuit court’ sjudgment. This

Court rejected the appeal by order entered September 3, 1997.

Theregfter, on October 2, 1997, Mr. Stover petitioned the circuit court to find Mr. Milam
in contempt of court for widening the aforementioned right-of-way in violation of thedrcuit court’ SAugud,
1996, order. By order entered August 3, 1998, the court denied Mr. Stover’ spetition and determined thet
Mr. Milamwasnat in contempt. Insupport of thisruling, thedrcuit court found thet “ therewill unavoidably

be some dight dterations caused by weather and use over time and that any dterationsto the roadway



which have occurred asof thedate of the hearing were dueto proper usage of thesubject easement within
the contemplation of the Court’ sorigina Order.” The court further warned Mr. Milamtorefrain from
intentionaly widening theright-of-way and precluded Mr. Stover from “ingtdling railroad ties, postsor

other impediments which would be artifices designed to restrict travel over the roadway.”

In regponseto the circuit court’ sorder, Mr. Stover filed motions pursuant to Rules 59(e)°
and 60(b)(5)* of theWest VirginiaRules of Civil Procedure on August 4, 1998. Through thessmations,
Mr. Stover sought to dter or amend the circuit court’ scontempt order by requesting the court to adopt a
moredefinitedescription of the property in question So that each party would know the precise boundaries
of theright-of-way. Mr. Stover additionaly sought relief from the court’ scontempt order of August 3,
1998, aswd| asfromitsorigind order onthe merits, entered August 19, 1996, to permit himto “place
posts, fencesand/or plantson his property, not to impede or inhibit travel over the roadway but to clearly
mark and definewhere hisownership rights begin and where [Mr. Milam'’ g usagerights of the roadway

end.”

Rule59(e) of theWest VirginiaRulesof Civil Procedure permitsaparty to movethe court
todter or amenditsjudgment: “[any motionto dter or amend thejudgment shal befiled not later than 10
days after entry of the judgment.”

*Pursuant to Rule 60(b)(5) of the West Virginia Rules of Civil Procedure,

[o]nmoation and upon such terms as arejug, the court may rdieve
aparty or aparty’slegd representative from afina judgment, order, or
proceeding for the following reasons. . . . (5) the judgment has been
satisfied, released, or discharged, or aprior judgment uponwhichitis
based has been reversad or atherwise vacated, or itisnolonger equiteble
that the judgment should have prospective application . . . .
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By order entered September 19, 2000, the circuit court granted, in part, Mr. Stover’s
motions. Inthisregard, the court adopted the results of an Augugt, 1996, survey, that was|later revisd
inMay, 1997,>and determined that theright-of-way’ smetes and bounds description should correspond
withtherevised survey cdculaionstoincludethat property referred to as* additiond road width”.° The
court further ordered that

1. Theconfiguration of theroadway in questionishereby fixed asit
portrayed and shaded in red on that map attached hereto as
“Exhibit A” [reflecting therevisad aurvey resuity and mede apart
of this order by express reference thereto.

2. Rantiff [Mr. Stover] shal be permitted to ingd| three wooden
polesor threeiron bars spaced approximeately ten (10) feet gpart
on the outs de edge of the curve of thisroadway, if and only if
these conditions are met:

A. Fantff relansa hisexpensealicensad surveyor
to revise the existing map attached hereto as
“Exhibit A” to show the exact messurements of
the roadway shaded in red (at appropriate
points);

B. Maintiff isassisted in the placement of thethree
wooden poles or iron bars as aforesaid by a
licensad surveyor who will ensurethat such poles

Mr. Stover commissioned the August 23, 1996, survey in responseto thecircuit court's
order of August 19, 1996. Apparently, thealeged actsof contempt by Mr. Milam of which Mr. Stover
complained to the court in 1997 resulted in the widening of the right-of-way and arereflectedin Mr.
Stover’ srevised survey dated May 15, 1997.

*Based upon thedircuit court’ sAugust, 1996, order, it appearsthat the surveysin question
formadizethecourt’ sprior rulingwhereby it established theright-of-way’ sboundariesasevidenced by a
visua inspection of the route’ sactua use. Mr. Stover contends, however, that the revised survey
performedin May, 1997, actudly widensthe right-of-way recognized by thecourt initsAugust 19, 1996,
order by adding gpproximatdy 203.14 squarefest totheright-of-way’ swidth ascompared with thesurvey
of August, 1996.



or barsare properly placed on the outsde edge
of such curve.

3. Raintiff ishereby prohibited from placing or ingdling any logs,
poles, bars, boards, fences or other obstructions of any kind on
or near the edges of the subject roadway, except as heretofore
provided, sothat therewill beno unreasonableimpediment tothe
lawful and free use of such easement by the defendant [Mr.
Milam].

4, Defendant shdl be permanently enjoined from doing any act to
further increasethewidth, curvatureand/or location of thesubject
right-of-way or eesement asit isportrayed on that map attached
hereto as “Exhibit A"[.]

From this order of the circuit court, both Mr. Stover and Mr. Milam appeal to this Court.

.
STANDARD OF REVIEW

On gpped tothis Court, the parties contest various rulings of thedrcuit court. Generdly,

when reviewing acircuit court’ s decision, we apply athree-part standard of review:
In reviewing chalengesto thefindingsand conclusions of the

circuit court, we gpply atwo-prong deferentid standard of review. We

review thefina order and the ultimate disposition under an abuse of

discretion gandard, and wereview thecircuit court’ sunderlying factud

findingsunder aclearly erronecusstandard. Questionsof law aresubject

to ade novo review.
Syl. pt. 2, Walker v. West Virginia Ethics Comm'n, 201 W. Va 108, 492 S.E.2d 167 (1997). See
also Syl. pt. 6, Daugherty v. Ellis, 142 W. Va 340, 97 S.E.2d 33 (1956) (“ Thefinding of atria court
upon factssubmittedtoitinlieu of ajury will begiventhe sameweght astheverdict of ajury and will not

be disturbed by an gppellate court unlessthe evidence plainly and decidedly preponderatesagaingt such
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finding.”). Asthevariouserrorsassgned concern different prinaplesof law, however, multiplestandards
of review gpply to our consderation of thoseissues. Therefore, more specific Sandards of review will be

applied below in our discussion of the parties’ assignments of error.

1.
DISCUSSION
The parties chdlenge the circuit court’ srulings granting, in part, Mr. Stover’ smotions
pursuant to Rules 59(e) and 60(b)(5) of theWest VirginiaRulesof Civil Procedure. Wewill consder the

assigned errorsin turn.’

A. West Virginia Rule of Civil Procedure 59(e)
Thepartiesfirst complainthat thecircuit court committed variouserrorsin granting Mr.
Stover’ sRule 59(e)® motionto alter or amend its order wherein it found that Mr. Milamwasnot in
contempt of court. During the proceedingsbe ow, the circuit court granted Mr. Stover hisrequested relief
by adopting ametesand bounds description of theright-of-way to establish, for the benefit of both parties

the boundariesthereof. Inresponseto thisruling, Mr. Stover complainsthet the circuit court erred by (1)

At the outset of our discussion, wewish to notethat Mr. Milam, in hisresponseto Mr.
Sover' sgppdlaebrief, contendsthat Mr. Stover’ smotionsbeforethe drcuit court wereuntimely filed as
they reated tothecircuit court’ sorigind rulinginthismatter, entered on August 19, 1996. Wedisagree
with thischaracterization of themations, and, aswefind thet they were properly and timdy filed in response
tothedrcuit court’ sorder denying Mr. Stover’ scontempt petition, we proceed to condder theremaining
Issues raised by the parties.

®For the text of this Rule, see supra note 3.

7



bagng the right-of-way’ sboundaries on therevisad survey calculaionsrather than ontheorigind survey
that wasobtained to preservethecourt’ sorigina Augus, 1996, rulingand (2) re-vigtingitsprior ruling by
changing theboundariesof theright-of-way during itsadoption of ametesand boundsdescription thereof .
Mr. Milam countersthat the circuit court (1) erroneoudy based its decison on recent survey caculaions
that areincons stent with the easement’ shistorical use; (2) improperly excluded reference to witness
testimony proffered by Mr. Milaminitsfind order; and (3) faled to gppreciate the wording and intent of

the original instrument creating the right-of-way in question.

When reviewing adrcuit court’ sorder concerning aRule 59(e) mation, wetypicaly goply
the standard of review applicable to the underlying judgment that the motion seeks to alter or amend.

The gandard of review gpplicableto an gpped from amoationto
dter or amend ajudgment, madepursuanttoW. Va R. Civ. P.59(e), is
the same standard that would apply to the underlying judgment upon
which themoationisbasad and from which the goped to thisCourt isfiled.

Syl. pt. 1, Wickland v. American TravellersLife Ins. Co., 204 W. Va. 430, 513 S.E.2d 657 (1998).
Thus, sncethejudgment underlying Mr. Stover’ sRule 59(e) moationisthe court’ sAugust, 1998, order
refusng to hold Mr. Milamin contempt, we gpply the standard of review gpplicableto such aproceading:

Inreviewing thefindingsof fact and condusonsof law of adrcuit

court supporting acivil contempt order, we apply athree-pronged

gtandard of review. Wereview the contempt order under an abuse of

discretion sandard; the underlying factud findings arereviewed under a

clearly erroneous standard; and questions of law and statutory

interpretations are subject to a de novo review.

Syl. pt. 1, Carter v. Carter, 196 W. Va. 239, 470 S.E.2d 193 (1996).



Having established the pertinent standard of review, we now consider the parties
aguments. Viewed collectively, theerrorsassigned by the partiesregarding the circuit court’' sRule 59(e)
ruling dl pertain to that tribuna’ sfixation of the easement’ sboundaries and its trestment of the evidence
submitted by thelitigantswith respect thereto. Thecrux of this controversy semsfrom thefact that the

deed creating this right-of-way did not provide definite boundary lines therefor.’

In prior cases involving similar boundary disputes, we have held that
[w]herethewidth of aright of way isnot spedified inthegrant, nor

determinabletherefrom, the scopeand purposeof thedeed credting it, the

stuation and use of the property, and theintent of the partieswill be

consdered, S0 asto provide areasonable, safe and convenient way for

the purposes for which it was intended.
Syl. pt. 2, Palmer v. Newman, 91 W. Va. 13, 112 SEE. 194 (1922). See also Jenkinsv. Johnson,
181 W. Va 281, 284-85, 382 S.E.2d 334, 337 (1989) (per curiam) (“Wherethereisno precisewidth
to an expressright-of-way, we have adopted the view that the actud use made will control.” (citations
omitted)). Cf. Syl. pt. 1, Hoffman v. Smith, 172 W. Va. 698, 310 S.E.2d 216 (1983) (“Where one
acquiresan easement over theproperty of another by an expressgrant, the use of that eesement must be
confinedtothetermsand purposesof thegrant.”). Uponareview of thedircuit court’ sruling adopting the
metesand bounds description contained inits September, 2000, order, wecannot find thet the court either
misapplied the gpplicablelaw or dearly erred in rendering itsfindings of fact. See Syl. pt. 1, Carter v.

Carter, 196 W. Va 239, 470 SE.2d 193. Infact, the record presented for our consderation indicates

See supra note 1 for the pertinent text of this instrument.
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that the circuit court properly and thoroughly considered the property’ shistorical use, the deed granting
the same, the safety of theinvolved roadway, thevarious survey and expert evidence, and the actud right-
of-way, itsalf,*in adopting the metes and bounds description contained inits September 19, 2000, order.
Finding no abuseof discretion, weaffirmthecircuit court’ sruling whereby it granted Mr. Stover’ sRule

59(e) motion and adopted a metes and bounds description of the right-of-way at issue herein.

B. West Virginia Rule of Civil Procedure 60(b)(5)

For hissaoond assignment of error, Mr. Stover™ complainsthat the dircuit court improperly
limited hisability to congtruct boundary markerson hisproperty adjacent to theright-of-way despitethe
fact that the court definitely established the easement’ sbordersinits September, 2000, order thereby
rendering thisrestriction unnecessary. Pursuant to its prior orders, the court, on August 19, 1996,
“required [Mr. Stover] to removeforthwith thelarge postson theingde of the curve and thelogson the
outdde of sad curveto theright-of-way or easement which isthe subject of thisdispute’ and, on August
3, 1998, prevented him from “ingaling railroadties, postsor other impedimentswhichwould beatifices

designed to restrict travel over the roadway.”

1N his September 19, 2000, order, the Honorable H.L. Kirkpatrick, 111, Judge of the
Circuit Court of Raeigh County indicatesthat he“madehislagt physcd examingtion of thercadway” in
June, 1998. Therecord aso reflectsthat Judge Kirkpeatrick examined the property in question prior to
rendering hisinitial decision in this case on August 19, 1996.

YAl of Mr. Milam’ sassignments of error rlateto the circuit court’ smetes and bounds
ruling in its decision of Mr. Stover’s Rule 59(e) motion.
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Inhismoation to thecircuit court pursuant to Rule 60(b)(5) of the Wes Virginia Rules of

Civil Procedure,> Mr. Stover requested the circuit court to set aside that portion of its prior ordersto
permit him to “ place pogts, fences and/or plants on his property, not toimpede or inhibit travel over the
roacway but to cdearly mark and definewhere hisownership rightsbegin and where[Mr. Milam’' §| usage
rights of the roadway end.” Ruling upon Mr. Stover’s motion, the circuit court, by order entered

September 19, 2000, observed that it was

somewhat ambivaent regarding the placement of poles, fencesand other
obstructionsaong the edge of theright-of-way. Inkeeping with prior
rulings, the court abhorstheintentiona obstruction of lawful and free
passage dong any roadway. But on the other hand, without some guard
to prevent future encroachment, and amessuring stick to determineif the
roadway has actualy been expanded, the court isfearful that we will
continuetorehash thismatter again and againin future procesdings. Thus
acompromiseisinorder. The placement of some polesor barswill be
permitted as hereinafter set forth.

This*“permission” was then phrased in the court’s final mandate as follows:

Rantiff [Mr. Stover] shdl be permitted to ingtall three wooden polesor
threeiron bars spaced approximately ten (10) feet gpart on the outside
edgeof thecurveof thisroadway, if and only if these conditionsare met:

A. Fantff relansa hisexpensealicensad surveyor
to revise the existing map attached hereto as
“Exhibit A” to show the exact messurements of
the roadway shaded in red (at appropriate
points);

B. Maintiff isassisted in the placement of thethree
wooden poles or iron bars as aforesaid by a
licensad surveyor whowill ensurethat such poles
or barsare properly placed onthe outside edge

2The relevant portion of this Ruleis quoted in note 4, supra.
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of such curve.
Plaintiff ishereby prohibited fromplacing orindaling any logs, poles, bars
boards, fences or other obstructions of any kind on or near the edges of
the sulbject roadway, except asheretofore provided, so that therewill be
no unreasonableimpediment to thelawful and free useof such easament
by the defendant [Mr. Milam].
On gpped tothisCourt, Mr. Sover reiterates hiscomplaint that hebe alowed to use his property ashe

desires so long as he refrains from impinging upon Mr. Milam’ s right to use the subject easement.

Typicaly, this Court accords broad discretion to acircuit court deciding aRule 60(b)
motion. “A motion to vacate ajudgment made pursuant to Rule 60(b), W. Va R.C.P,, isaddressed to
the sound discretion of the court and the court’ s ruling on such mation will not be disturbed on gpped
unlessthereisashowing of anabuse of such discretion.” Syl. pt. 5, Toler v. Shdton, 157 W. Va 778,

204 S.E.2d 85 (1974). Here, however, we conclude that the circuit court has abused its discretion.

Whilewegpprediaethedrcuit court’ sextremefrudratiion withthe partiesinthiscaseand
their pera stent dispute which the court had, on numerous occasions, attempted tofairly and equitably

resolve once and for dl,* there smply isno authority to support the continued restriction of Mr. Stover's

BThecourt' sdisgppointment isal so gpparent fromitsgenera commentsabout theparties
controversy, asevidenced by its September 19, 2000, order, wherenit recaleditsorigind rulinginthis
case and the parties’ subsequent reactions thereto:

It wastherefore the court’ sintention to fix the essament a itsthen-existing
configuration so asto lay this matter to rest, forever.

(continued...)
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useof hisown property. Infact, insofar asthedircuit court’ sruling adversdly affectsMr. Stover’ sproperty
rights, thelaw clearly providesthat hemay, infact, usehis property ashe seesfit, aslong as he does not

impinge upon Mr. Milam’s right to use the easement at the heart of this controversy.

According to the Conditution of this State, “[n]o person shdl be deprived of life, liberty,
or property, without due process of law, and the judgment of hispeers.” W. Va Cong. art. 111, § 10.
Accord U.S. Congt. amend. X1V, 8 1. Thisprotectionisafforded to*any sgnificant property interest,”
Don S Co.,, Inc. v. Roach, 168 W. Va 605, 610, 285 S.E.2d 491, 494 (1981) (citations omitted), and
includes not only the actual physical possession of property but the right to use the same.

“Property” withinthe meaning of our Congtitution against the

taking or damaging of private property without just compensation paid or

secured to be paid comprehends not only the thing possessed, but the

right dso to useand enjoy it, and every part of it, and inthe case of red

estate to the full limits of the boundary thereof.
Syl. pt. 1, Fruth v. Board of Affairs, 75 W. Va. 456, 84 S.E. 105 (1915), overruled on other
groundsby Farley v. Graney, 146 W. Va. 22, 119 S.E.2d 833 (1960). Becausethis congtitutiona

protection prohibits the encumbrance of one’s property absent sufficient justification,

[w]herefore any thing done by agtate or its ddegated agent, asa
municipdlity, which subgtantidly interfereswith the beneficid use of land,

13(....continued)
Time hasproven the court to be overly optimistic that afina
resolution of this dispute had been achieved, however. . . .

Becausethiscontroversy continuesto boil, the court concedes
thet it must precisdy define the boundaries of the Subject eesement; to thet
extent, the plaintiff’ s motions should be granted.
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depriving the owner of lawful dominion over it or any part of it, and not

within the generd police power of the date, isthetaking or damaging of

private property without compensation inhibited by the Constitution.
Syl. pt. 2, Fruth, 75 W. Va. 456, 84 SE. 105. Seealso Syl. pt. 2, Lovett v. West Virginia Cent.
GasCo., 65W. Va 739, 65 SE. 196 (1909) (“ Theimpairment of the utility of one' s property by the
direct invason of hisprivate domainisataking of hisproperty, within the congtitutiona meaning, though

the owner has not less of material things than he had before.”).

Basad upon these prind ples, we can reach no conduson ather than that Mr. Siover should
be permitted to erect markerson his property to denotethe boundary linesof theright-of-way if heso
chooses: Accordingly, thedrcuit court’ sruling to the contrary ishereby vacated. We cannot empheasize
enough, however, that Mr. Stover should exercisethe utmogt caution in condiructing such border markings
inorder to ensurethat Mr. Milam'’ sright to use the eesement isnot adversdly affected. Inrenderingthis
decison, wewish findly toobsarvethat we bdieve the arcuit court acted with noill will towardsthe parties
herein and did not possessamdiciousintent whenitimposed thisunlawful restriction upon Mr. Stover.
Rather, our review of the record suggeststhat the aircuit court was merdy griving toachievethe laudable

goal of judicial economy by attempting to definitively resolve this very contentious dispute.
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V.
CONCLUSION
For theforegoing reasons, weaffirm, in part, and vacate, in part, the September 19, 2000,

order of the Circuit Court of Raleigh County.

Affirmed, in part, and Vacated, in part.
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