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The Opinion of the Court was delivered PER CURIAM.

JUSTICE ALBRIGHT, deeming himself disqualified, did not participate in the Decision of the Court.



JUDGE ROBERT A. BURNSIDE, JR., sitting by temporary assignment.



SYLLABUSBY THE COURT
1. “A writ of mandamuswill notissueunlessthreedementscoexis - (1) adear legd
right in the petitioner to therdief sought; (2) alegd duty on the part of respondent to do the thing which
the petitioner seeksto compd; and (3) the absence of another adequateremedy.” Syllabus Point 2, Sate
ex rel. Kucerav. City of Wheeling, 153 W.Va. 538, 170 S.E.2d 367 (1969).
2. “A writ of habeas corpus ad subjiciendum will lieto effect the release of one
imprisoned in the State Penitentiary without authority of law.” SyllabusPoint 1, Sateexrdl. Vandal

v. Adams, 145 W.Va 566, 115 S.E.2d 489 (1960).



Per curiam:

Thepetitioner intheingant case seeksawrit of mandamusto compe adircuit judgeto hald
hearings on variousmations pending in ahabeas corpus action filed by the petitioner, or inthe dternative
awrit of habeascorpuscompe ling hisreleasefromincarceration. After reviewingtherecord andbriefs

presented by the parties, we deny the requested writs.

l.

The petitioner intheingtant case, Tarry A. Gill, isincarcerated in the Sate penitentiary &
Mount Oliveasaresult of hisconviction for numerous sexud offensesupon aminor. ThisCourt reviewved
the petitioner’ strid on gpped, and subsequently affirmed hisconviction. See Satev. Gill, 187 W.Va
136, 416 SE.2d 253 (1992). Severd yearslaer, the petitioner filed apetition for awrit of habeas corpus
with this Court, and in an order dated May 20, 1998, we directed thejudgeof the circuit court who
oversaw the petitioner’ sconviction, respondent George W. Hill, ., to examinethe petitioner’ scontentions.

Thebriefsand submissionsof thepartiessuggest that the petitioner, acting onhisown, has
filed many motionsand other documentswith the circuit court. Since June 1998, two different attorneys
have been gppointed at different timesto represent the petitioner, but the petitioner continued tofilepro
s motions. Both attorneys|later withdrew their representation, citing conflicts with the petitioner. Since
January 2000, the petitioner has been acting without counsel.

Hearingswere conducted by the circuit court on January 14, 2000 and August 3, 2000.

It gppearsthat the petitioner was presant at both hearings At these hearingsthe circuit court required the
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State to produce copies of various documents to the petitioner. The circuit court also granted the
petitioner’ srequest for the ass stance of aprivateinvestigator, and requested that the State arrangefor
payment of the private investigator’ s expenses through the Public Defender’ s Corporation.

At the January 14, 2000 hearing, the State contends that it moved the circuit court to
schedulethematter for afind hearing. The petitioner alegedly objected, and thecircuit court continued
the case until such timeasthe petitioner st themetter for afind hearing. The State again moved the drcuit
court a the August 3, 2000 hearing to st afina hearing, and over the petitioner’ sobjections, thecircuit
court scheduled a full evidentiary hearing for December 15, 2000.

On November 29, 2000, the petitioner sought a continuance of the December 15, 2000
hearing, which the drcuit court granted. The petitioner subseguently sought leaveto amend his petition for
awrit of habeas corpus, and ahearing on the amendment was scheduled for January 12, 2001. The State
natified the petitioner that it did not object to the petitioner’ samendment, and prepared an agreed order
for thecircuit court. The petitioner objected to the agreed order, and gpparently sought, and received, a
continuance of the January 12 hearing.

The State assertsthat on January 23, 2001, the petitioner filed amotion to compe the
prosacutor to reved the address of the attorney who defended the petitioner in hisunderlying felony trid,
and an* emergency motion for discharge of sentencefor ex parte congpiracy by prosecutors.” These
motions were apparently not scheduled for any hearings with the circuit court.

On February 27, 2001, the petitioner filed the ingant petition with thisCourt. Whileitis
difficult to decipher the exact basisfor therdief sought by the petitioner, it gppearsthat he seeksawrit of

mandamusto compd thedircuit court tohold ahearing on the various motionsfiled by the petitioner with
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thecircuit court. Inthedternative, it gppearsthat the petitioner seeksawrit of habeas corpusto compd
hisimmediaterd easefrom custody becauseof aleged prosecutoria misconduct involvingthepetitioner’s
defense trial attorney.

The Court issued aruleto show causewhy the requested writs should not be granted on

May 24, 2001.

.

We stated in State ex rel. Billingsv. City of Point Pleasant, 194 W.Va. 301, 303,
460 S.E.2d 436, 438 (1995) that thetraditional useof mandamushasbeen“to confinean adminidrative
agency or aninferior court to alawful exerciseof itsprescribed jurisdiction or ‘to compd it to exerciseits
authority whenitisitsduty todo so.”” To ensure that writs of mandamus are used only in the most
extraordinary of Stuations, wehave established threefactorsthat must bemet beforerdief will begranted.
In Syllabus Point 2 of Sate ex rel. Kucera v. City of Wheeling, 153 W.Va. 538, 170 S.E.2d 367
(1969), we stated:

A writ of mandamuswill not issue unlessthreedementscoexis - (1) a

dear legd right inthe petitioner to therdief sought; (2) alegd duty onthe

part of respondent to do thething whichthe petitioner seeksto compd;

and (3) the absence of another adequate remedy.

After examining the briefsof the parties, the documentsattached thereto, and dl other
mettersof record with this Court, wefind thet the petitioner has not demondrated aclear right to awrit of
mandamus. Thepetitioner hasnot demongtrated the existence of adeer right to hearingson thenumerous

motions he hasfiled with thecircuit court, ashearingson mationsin civil actionsarelargely held a the



discretion of thecircuit court. See, e.g., West Virginia Trial Court RulesRule 22.03[1999] (“The
court may require or permit hearingsonmations. . .” [emphasisadded]). Further, we agreethat acircuit
court hasan obligation to ensure-- with or without hearings, asthe court deems necessary -- the prompt
and orderly adminidration of mattersbefore the court (induding thetimey consideration of and ruling upon
al motionsfiled by aparty), and generdly hasaduty to schedulethe petitioner’ scaseonly for afinal
“omnibus habeas corpus hearing.” See Losh v. McKenzie, 166 W.Va 762, 277 S.E.2d 606 (1981).
However, it gppearsthat the petitioner himsdlf hasfrugtrated thisprocess by seeking continuancesto avoid
such hearings. On thisrecord, we perceive the existence of another, more adequate, remedy: the
petitioner may directly request afind hearing fromthedrcuit court. Wethereforerefusetoissueawrit of
mandamus.

Thewrit of habeas corpus*liesto test thelegdlity of theredraint under which apersonis
detained.” Tasker v. Griffith, 160 W.Va. 739, 742, 238 S.E.2d 229, 231 (1977). In Syllabus Point
1 of Sateexrd. Vandal v. Adams, 145 W.Va 566, 115 S.E.2d 489 (1960), we held that “A writ
of habeas corpus ad subjicendumwill lieto effect the release of oneimprisoned in the State Penitentiary
without authority of law.”

Wefind that the petitioner has not demonstrated thet heisbeing held without authority of
law. It gppearsthat the circuit court has attempted to offer the petitioner due process, but the petitioner
hasrepeatedly sought continuances of scheduled hearings. Onthe existing record beforethis Court, the
petitioner has been afforded due process and an opportunity to raise questions beforethe circuit court --
including the petitioner’ salegationsof prosecutoria misconduct -- andistherefore not being ha d without
authority of law. Accordingly, we refuse to issue awrit of habeas corpus.
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.
The petition for writs of mandamus and habeas corpus is denied.

Writs Denied.



