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Davis, J., concurring:

The plurdity opinion reingtated averdict returned by ajury in magistrate court, after
conduding thecrcuit court erred by vacating thet verdict. | agreewith theplurdity opinion’ sholding that
the dircuit court’ sruling should be reversed and thejury verdict rendated. However, | do not agreewith
the reasoning used by the plurdity in reaching itsconcluson. For thereasons st forth below, | concur in

the judgment of the plurality opinion, but disagree with its rationale.

A. This Case Should Have Been Resolved on the Grounds of Procedural Defects

Thegppellee, Keith Wolfe, d/b/aPeterdourg Motor Company (hereinafter referredto as
“Mr. Wolfe"), faled tofileancticeof gpped and petition for gpped from magigtrate court to thecircuit
court. The plurdity opinion ultimately reasoned that neither of these procedurd defects precluded the
circuit court’ sjurisdiction. | believethat, angularly or collectively, theprocedurd defectsprecludedthe

circuit court’ s jurisdiction.

1. Contralling law. Resolution of theseissuesis controlled by this Court’ sdecisonin

Cablev. Hatfield, 202W. Va. 638, 505 S.E.2d 701 (1998). Cableinvolved thefiling of apetition



for writ of mandamusin the circuit court to compe the drcuit derk to fileacivil complaint submitted by
mail. Thedrcuit court dismissed themandamuspetition for severd reesons. Onereesonwastheplantiff’'s
faluretofileacivil caseinformation satement with thecomplaint. On goped, thisCourt addressed the
Issue of whether or not acircuit clerk could refuseto fileacomplaint that did not contain acivil case

information statement.

In Cable we found that under Rule 3 of the West VirginiaRules of Civil Procedure,
“[€]very complaint shall be accompanied by acompleted civil caseinformation statement intheform
prescribed by the Supreme Court of Appeds” Cable conduded that “[t]hisrule utilizestheterm ‘shdl;’
and thusismandatory.” Cable, 202W. Va at 646, 505 SE.2d at 709. Asaresult of finding thet Rule
3“mandated” thefiling of advil caseinformation satement withacomplaint, thisCourt st out thefollowing
legal principlein syllabus point 5 of Cable:

Rule 3 of theWest VirginiaRulesof Civil Procedurerequires in

mandatory language, that acompleted civil caseinformeation Satement

accompany acomplaint submitted to thecircuit clerk for filing. Inthe

absence of acompleted civil caseinformation statement, theclerk is

without authority to file the complaint.

Following Cable, | now proceed to discussthefatal errorsin Mr. Wolfe s attempt to

prosecute his appeal from magistrate court to circuit court.

2. Failuretofilenotice of appeal in magistrate court. Therecordisclear. Mr.

Wolfedidnot filea“notice of gpped” inthiscase. Thisissueisaddressed by Rule18(a) of the Rulesof
Civil Procedurefor Magidrate Courts. Rule 18(a) providesexplicitly that “[n] otice of gpped shall befiled
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inmagisratecourt.”* Thelanguageinthisruleisdear and mandatory. Under Rule 18(a) any party seeking
to gppedl adecison from magidtrate court to the circuit court must fileanotice of gppeal. Under this
Court’ sruling and reasoning in Cable, failureto comply with Rule 18(a)’ smandatory procedureisfata
to an appea and prevents acircuit court from having jurisdiction to proceed to the merits of acase.?
Consequently, intheingtant proceading abasisfor reversang thedrcuit court’ sdecison should have been
Mr. Wolfe sfailure to file the mandatory notice of appeal .

3. Failuretofile petition for appeal in circuit court. Mr. Wolfe did not file a
petition for gpped indrcuit court. Y &, the casewasreviewed by thecircuit court. Whilel believethat the
faluretofileanatice of aoped was sufficient to reversethis case, | will assumefor the sake of argument

that such fallurewasharmlesserror so that | may reach theissue of thefallureto file apetition for goped.

The procedurefor filing apetition for apped isoutlinedin W. Va. Code 8 50-5-12(C)
(1994) (Repl. Vol. 2000), which states:

(©) Inthecaseof angpped of advil actiontried beforeajury, the

The rule sets out atime frame in which the notice of appeal must be filed.

Anthe context of crimina apped sthis Court hashdd firm to therulethat filing of notice of intent
to appeal “ismandatory and jurisdictional.” Syl. pt. 1, in part, Satev. Legg, 151 W. Va 401, 151
S.E.2d 215 (1967). Seealso City of Philippi v. Weaver, 208 W. Va. 346, 540 S.E.2d 563 (2000)
(affirming defendant’ sconviction after finding shefalledtotimely fileanoticeof goped fromthedrcuit court
to the Supreme Court); Spaulding v. Warden, West Virginia State Penitentiary, 158 W. Va. 557,
212 SE.2d 619 (1975) (holding that assgnments of error for direct gpped werelogt because of fallureto
file notice of intent to appeal).

3 takeissuewith and strongly disapproveof the plurdity opinion’ sreasoning that filing abond form
may takethe placeof filing an actud noticeof gpoped. Nowherein Rule 18(a), the contralling law, does
it provide for an alternative method for satisfying the requirement of filing a notice of appeal.

3



following provisions shall apply:

(1) Topreparetherecordfor goped, the party seeking the gpped
shall filewith the circuit court a petition setting forth the grounds

relied upon, and designating those portions of the testimony or other

meattersreflected intherecording, if any, whichheor shewill rely uponin

prosecuting the appeal. . . .
(Emphasisadded). Thedatuteclearly mandatesthefiling of apetition for apped. Thedatuteleavesno
roomfor discretion. |f aparty wishesto gpped, that party must fileapetition for gpped. Pursuant to
Cable, falureto comply with thegtatute smandatory procedureisfatd to an goped and preventsadrcuit
court from having jurisdiction to proceed to the merits of thecase. ThisCourt hasprevioudy held thet an
“*appdlate court does not acquire jurisdiction and cannot entertain an gpped unlessthe gpped petitionis
filed within the prescribed apped period.”” Asburyv. Mohn, 162 W. Va. 662, 665, 256 S.E.2d 547,

548-549 (1979) (quoting State v. Legg, 151 W. Va. 401, 406, 151 S.E.2d 215, 219 (1967)).

Intheingtant proceeding, the circuit court wasreviewing this case under its“ gppdlate’
jurisdiction. Asan gopdlate court, it could not obtain jurisdiction of the gpped without apetition for gpped

being filed.* Consequently, thecircuit court’ sdecision should have beenreversed onthisbadis. For the

Thefact that Mr. Wolfefiled amemorandum of law doesnot curethejurisdictiond defect. In
addition to requiring apetition for gpped , the gpplicable Satute providesfor submisson of memorandum
of law. W. Va Code § 50-5-12(c)(3) (1994) (Repl. Vol. 2000) states:

After therecord for gpped isfiledinthecfficeof thedrcuit derk,
the court may, initsdiscretion, schedulethe matter for ora argument or
require the parties to submit written memoranda of law.

(Emphagsadded). Under thisprovison, thetrid court has discretionary authority to require thefiling of
(continued...)



reesonshereinexplained, | concur with themgority opinion’ sultimate decison to reversethearcuit court’s
ruling, though | reach thiscondusion on different grounds. | am authorized to gate thet Justice Maynard

joins me in this concurring opinion.

%(...continued)
amemorandum of law.



