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SYLLABUSBY THE COURT

1. “Where inthetrid of anaction at law beforeajury, theevidenceisconflicting, itisthe
province of thejury to resolve the conflict, and its verdict thereon will not be disturbed unlessbdieved to

be plainly wrong.” Syl. Pt. 2, French v. Snkford, 132 W.Va. 66, 54 S.E.2d 38 (1948).

2. Theprovisonsof West VirginiaCode 8 50-5-12(d)(2) (1994) st the only jurisdictiond
timeliness parameters of ade novo goped to adircuit court of acdivil casefrom amagigrate court. Those

parameters address a failure to prosecute, not adelay in the circuit court’s ruling on the appeal .

3. Thetimeperiodsspecifiedin Rule 16.11(b) of the Tria Court Rulesfor thedigpostion

by circuit courts of appeals from magistrate courts are administrative, not jurisdictional.

4. “ThisCourt, onitsownmotion, will takenotice of lack of juridictiona any timeor at
any stage of thelitigation pending therein.” Syl. PX. 2, Inre Boggs Estate, 135W.Va. 288, 63 S.E.2d

497 (1951).

5. “A party to acontroversy in any crcuit court may obtain from this Court an gpped in
any avil casewhen thereisan order granting anew tria and such gpped may betaken from the order
without waiting for the new trial tobeheld.” Syl. Pt. 1, Hundley v. Martinez, 151 W.Va. 977, 158

S.E.2d 159 (1967).



6. TheWes Virginia Supreme Court of Appedsisvested with jurisdiction to hear an
gpped fromadrcuit court judgment reversing thejudgment of the magistrate court inametter heard there
on the merits, notwithstanding the fact that the circuit court order o undertakesto remand the caseto
themagistrate court for anew trial or other proceedings. Insofar asRitchie County Bank v. Ritchie
County Commission, 65 W.Va. 208, 63 S.E.1098 (1909), and its progeny may be read to hold

otherwise, they are overruled.

7. West VirginiaCode 8§ 46A-6-107 (1974), part of the West VirginiaConsumer Credit
and Protection Act, rendersvoid any exclusion, modification, or attempted limitation of warrantiesor legd

remediesfor breach of warranties, expressor implied, ariang in slesof goodsand chattel sto consumers

8. Theprovisonsof of section 107, article 6, the West Virginia Consumer Credit and
Protection Act, rdlaing to sdesof goodsto consumers, areequdly applicableto sdlesaof new goodsand

to sales of used goods.

9. “A party may only assgnerror to the giving of indructionsif he objectsthereto before
argumentsto thejury are begun gating distinctly the matter to which he objects and the grounds of his

objection.” Syl. Pt. 1, Roberts v. Powell, 157 W.Va. 199, 207 S.E.2d 123 (1973).



Albright, Justice:

John C. Wdton, J., (hereinafter “ Appelant”) gppedsafind order of the Circuit Court of
Grant County reverang ajury verdict returned infavor of Appdlant in magistrate court in an action
involving the purchase of aused motor vehicle by Appdlant from Keith Wolfe, dba Petersburg Motor

Company (hereinafter “Appelleg”).

Thisaction wascommenced when Appdleefiled suit againgt AppdlantintheMagidrate
Court of Grant County to recover sumsalegedly owed A ppellee on an open account, including amounts
for repairsto theused motor vehicle Appdlant had purchased from Appelleeand repairsto oneor more
other motor vehiclesowned by Appelant. Appdlant counterclaimed for damages on thetheory that
Appdleehad falled to honor implied warranties of merchantability and fitnessfor purpose gpplicableto the
used motor vehicle. Themeatter wastriedto ajury. Thejury rgected theclaim of Appelleeand returned
averdictinfavor of Appdlant. A judgment was awarded by the magistrate court for thesum of theverdict,

attorney feesin favor of Appellant, costs and interest.

Appd|ee gpped ed the magisrate court judgment to thecircuit court. After consdering

briefs by both parties, the circuit court, by an order entered February 28, 2000, reversed the magidrate

‘Appdlant had counterdaimed for an unspecified amount, which induded al expensesincurred by
himintheattempted repair of thedefectivevehicde annoyance, inconvenience, other lossesprovena trid,
atorney feesand cogts; theamount of the verdict returnedin hisfavor was $1,000.00, pluscogts, induding
attorney fees.



court judgment and remanded the case for further proceedings. It isfrom that February 28, 2000, arcuit

court order that Appellant now appeals, assigning numerous errors.

Appd lant contendsthat thecircuit court erred by falling to dismissthe gpped below when
Appdleadidnot filea“ petition of goped” and thet the drcuit court logt jurisdiction by faling to conclude
thegpped withingpecifiedtimelimits. Appdlant further contendsthat thelower court erredinfinding thet
animplied warranty did not gpply to avehidesold under an expresswarranty and refusing to goply certain
provisonsof the Consumer Credit and Protection Act (W.Va Code 8§ 46A-6-101, et seq. (1974)) to
thecase. Appdlant additionaly contendsthat thelower court erredin finding that the verdict of thejury
wascontrary tothelaw and evidence, inreveraing theverdict, and in remanding to the magistrate court for

further proceedings.

Wefind that Appellee perfected hisappedl below and that the circuit court had and
retained jurisdiction to hear the gpped. Wefurther find, contrary to an assertion by Appdllee, that this
Court hasjurisdictionto condgder thisapped. However, wefurther find that the circuit court committed
erorinitsreversd of thejudgment of the magidirate court. Accordingly, we reverse thejudgment of the

circuit court and remand for proceedings consistent with this opinion.

I. FACTS
On February 6, 1999, after performing atest-drive, Appdlant purchased aused GMC

“JImmy” truck from Appellee, the owner of Petersburg Motor Company. The Odometer Statement
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furnished Appdlant at thetimeof purchase disclosed that the vehide had been driven 85,904 milesto thet
time. Many of theremaining factsregarding thevehiclearein digoute. Accordingto Appe lant, when he
firg noticed aproblem with thevehid€ stransmisson, hetook thevehideto Appelleg splaceof busness
for repairson February 8, 1999.2 Appellant further assertsthat on February 13, 1999, and again on
February 26, 1999, hereturned thevehicleto Appelleefor repairsto thetransmission.® In contrast to
Appdlant’ sassartions, Appellee expresdy denied in hisanswer to Appdlant’ scounterclaim that there
wereany problemswith thetransmissionwhenthevehiclewas sold.* Appelleedso stated in hisanswer
that therecords of Petersourg Motor Company did not show that the vehidewastaken back to Peterdourg
Motor Company on either February 26 or February 27.> Notwithstanding thisdenia by Appelleg, both

partiesagreethat on or about February 27, 1999, Appeleewroteon abusness card: “ 2/27/99 Warrant

“Appdleg sExhibit 13inmagistratecourtisastatement of chargesmadeby Appelleg sdedership
against Appellant. It contains an entry for February 8, 1999, reading: “seal, Atf, labor GMC.”

*Appellec’ s Exhibit 13 dso acontains the following notation, dated February 15, 1999; “credit
account- 3.5 hourslabor,” and shows $50.00, with the notation: “recd on account.” Therecord here
suggeststhat Appdlant owed somemoney to Appdleefor work on another vehicleor vehidesa thetime
of the purchase of the used GMC Jimmy.

*Therecord before us contains severa sarvice order receiptsfor transmission work doneonthe
subject vehicleby Appdleeprior to Mr. Welton' spurchase of said vehide. Specificdly, arecapt dated
8/12/98indicates“5qtsATF and“..trans’. Also, inthe” OwnersManud”, thefollowing entries appear
regarding routine service performed uponthevehicle. Oneentry reads. “8-12-98 78900 transmission
sarvicesoil & filter.” Another reads “10-22-98 oil lubeantifreeze power steering transcheck, chester”.

An contrast to Appdleg sassartions, Appdlant’s Exhibit 2 in magistrate court, which purportsto
beacopy of theowner’ smanua for the GMC Jmmy, containsthefollowing entry: “ Date 2/26/99, Actud
Mileage 87,490, Serviced By: flush trang/oil line.”
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to John Welton 6 mo or 10,000 mi 30/70 warranty.” Hethen signed the card and gaveit to Appellant.’

Both partiesagreethat in the period between March 20 and March 23, 1999, Appd lant
brought theGM C Jmmy to Appdleefor sarvice. Appd lant claimsthat thiscongtituted another attempt
torepair thetranamisson; Appdleedamsthat theservicevist rd ated to theinddlation of apart unreated
to the tranamisson, purchasad and furnished by Appdllant. Thepartiesaso agreethat on May 19, 1999,
the vehiclewasbrought into Appellee’ sbusinessfor repairs, including checking the transmission,
addressng an dectricd problem, and replacing one or two solenoids. The mileage odometer a thet time
read 95,037.

OnMay 25, 1999, Appd lant dleged that thetransmission failed outright and the GMC
Jmmy had to betowed to Grant County from Uniontown, Pennsylvania, & acogt of $140.00. Appdlant
assartsthat hethen took thetruck to another car dedlership and that they were a'so unableto repair the

transmission.” Appellant againtook thevehicleto Appelleg sbusinessfor repair of the transmissionon

°At thetimeof purchase, A ppelechad given an expresswarranty to Appellant, committing to pay
30% of any partsand labor chargesincurred by reason of “covered sysemstheat fal” before 30 days hed
expired after purchase or the vehidehad been driven 1000 miles, whichever first occurred. (Wenote here
thet thisexpresslimited warranty given Appdlant by Appelleea thetimeof purchase of the vehide advised
Appd lant of possbleimplied warranties, asrequired by law.) |t gppearsthat the card mentioned above
served to extend that original express warranty to the earlier of six months or 10,000 miles.

‘Country Chevrolet-Buick, Inc., charged Appellant $133.90. Thereceipt for their work indicated,
inpart, “hot transmissonwon't gart off in 1t gear,” and* checked codeswith tech 11 trans. solinod stuck.”

4



June 18, 19992 Apparently a thereguest of Appdlant’ sfather, aMr. Jack Welton, thetransmisson was
ultimately replaced by Appdleson June 25, 1999. Thework receipt for that work reflected atotal bill of
$1,439.11 and containsthenatations, “ Bill Jeck Weton”,, and “ Jack Wdton Will [bel Responsblefor Bill.”
The mileagerecorded on the vehicle’ sodometer at that timewas stated on thebill to be 96,349 miles.
Appd lant took thevehicleto Appelesfor repair onelast time, on July 8, 1999. According to thework
receipt, awire was found not to be making contact. A further notation suggested that the problem
goparently occurred “when Don inddled trangmisson or when Ed spliced wire” Therewasno chargefor

this last repair.

Appdlant made paymentstoward hisbaance on hisopen account with Appdleea least
through August of 1999. The open account included, as mentioned, some chargesincurred for another
vehicleor vehicles before the purchase of the GMC Jmmy.® On October 18, 1999, Appelleefiled his
complantinthe Magidrate Court of Grant County, seeking judgment for an aleged baance on that open

account of $2,128.81 pluscosts. In due course, Appd lant filed an answer and counterclaim, and the

#Thework receipt for thisvisit reflectsthat the vehicle smileage was 95,989 and containsthe
fallowing work notations. “ck trans” “ck eng light,” “3-4 shift soln. suck off,” “replacesoln”, and “4 gt
ATF

Plaintiff’ sExhibit 13fromthemagistratetrid,, Petersourg Motor Company’ sstatement of account
for Appellant, gopearsto indicate aba ance of $509.37 for repairsmade prior to Mr. Welton' spurchase
of the subject vehide on February 6, 1999, dthoughin Appelleg shrief filed with this Court he Satesthat
theprior bill was$689.70. From February 8, 1999, through October 1999, Exhibit 13 showsthat there
were charges of an additiona $472.85, plus$20.23ininterest accrued, with creditsand/or payments of
$312.75. Thechargesfor the June 25, 1999, transmission replacement do not appear on thisstatement.



metter wasthen heard beforeajury, resultingin ajudgment in favor of Appdlant for the sum of $1,000.00,

plus costs, including attorney fees, and interest.

[1. STANDARD OF REVIEW
Asthis Court stated in Phillipsv. Fox, 193 W.Va. 657 at 661, 458 S.E.2d 327 at
331(1995), “[i]n reviewing chalengesto thefindingsand cond us onsof thecircuit court, wegpply atwo-
prong deferentid dandard of review. Wereview thefind order and the ultimate digposition under an abuse
of discretion standard, and wereview thecircuit court’ sunderlying factua findingsunder aclearly

erroneous standard. Questions of law are subject to a de novo review.”

Furthermore, regarding jury verdicts, in syllabus point two of Frenchv. Snkford, 132
W.Va 66, 54 SE.2d 38 (1948), we dated: “Where, inthetrial of an action at law beforeajury, the
evidenceisconflicting, it isthe province of the jury to resolve the conflict, and its verdict thereon will not

be disturbed unless believed to be plainly wrong.” 1d.

[11. DISCUSSION
A. Jdurisdiction of the Circuit Court
1. Lack of “Notice of Appeal”
Appdlant arguesthat the circuit court had no jurisdiction to hear this gpped from the
Magidrate Court of Grant County because Appdleefaled tofilea“petition of goped” asrequired by West
VirginiaCode 8§ 50-5-12(c) (1994), with repect to magidrate court civil casesheard by ajury, and West
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VirginiaCode 8 50-5-12(d) (1994), with respect to magistrate court civil casesheard without ajury. To
begin our review of thisquestion, welook firgt at the provisonsof our rulesfor the commencement of

apped sfrom magidrate courtsfound in Rule 18 of the Rules of Civil Procedure For Magigtrate Courts.

Rule 18 contemplates that an gpped from magigrate court shal be commenced by filing
a“[n]oticeof apped” inthe magistrate court within 20 days after judgment,*° the posting of an gppedl
bond™ and the payment to the magistrate court clerk of the circuit court filing feefor the apped. The
record disclosesthat Appelleedid not fileadocument entitled “Notice of Apped,” as contemplated by
Rule18. Appdleadid, however, filean goped bond in magistrate court on aform prepared by this Court
for usein magistratecourt ppedls. Itwassigned by Appelleeand statesthat “[]he. .. plairtiff . .. wishing
to exerasetheright to goped thejudgment inthiscass” gave bond in the amount required to effect goped.
The bond wasaccompanied by payment to themagisirate court of thearcuit court filing feefor an gpped,
which was duly transmitted to the circuit court. The record does not contain a separate document
purportingtobea“noticeof gpped” under Rule 18 of the Rulesof Civil Procedure For Magidrate Courts,

andwetakejudicid notice of thefact that this Court doesnot providethe magidrate courtswith asgparate

PAfter the 20-day period, but not later than 90 days after the date of judgment, an appeal may be
granted by thecircuit court upon ashowing of good causewhy the noticewasnot filed inthemagistrate
court within the 20-day period. R.Civ.P.M.C. 18.

"In Sateexrd. Kernv. Santucci, 201W.Va. 144 at 147, 494 SE.2d 911at 914 (1994), we
held the posting of the bond to be mandatory in order to effect an appeal .
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formfor giving a“notice of apped.”** In these circumstances, thefiling of the apped bond ontheform
provided by this Court, clearly sating that the party does so “wishing to exercise the right to apped the
judgmentinthiscass” substantialy fulfillsthe Rule 18 requirement for thefiling of a“ notice of apped.”*
We condudethat upon thefiling of the bond and payment to the magidrate court of thecircuit court filing

fee, the appeal was properly commenced.

2. Absence of a“Petition for Appeal”

Asnoted, Appdlant’ sgtated objection isthat Appellesfaled tofilea” Petition for Apped”
incircuit court. West VirginiaCode 8 50-5-12(c) (1994) appearsto contemplate that when the matter
washeardinmagigratecourt by ajury, aparty wishing to gpped tothecircuit court will fileindrcuit court
a“ petition setting forth the grounds’ for gppea and adesignation of the portions of the record below
deemed materid. W.Va. Code 8 50-5-12(c) (1994). Opposing parties may supplement Appellant’s
designation of the record, and the circuit court may by generd or specid order limit the record to be

brought up from the magistrate court.*

An performanceof administrativeresponsibilities, staff of thisCourt haveprepared and digtributed
toclerksof courtssaverd formsfor useasaidsin handling cases. It remainstheresponghility of parties
litigant to see that the papers they file with the courts are legally sufficient.

BThe current bond form should be promptly revised to clearly statethat it operates also asthe
required “noticeof goped.” Inthemeantime, the bond form presently in useissufficient to condtitutethe
required “notice of apped,” dthoughitisquite proper for aparty seeking an gpped to prepareandfilea
“notice of appeal” separate from the bond form currently in use.

1See W.Va. Code § 50-5-12(c)(L), (2), and (3) (1994).
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Inthe case before us, Appdleadid not file adocument in the circuit court denominated a
“petition setting forth grounds’ or a“ petitionfor goped” a any time. Rather, after theentry of an order by
thecircuit court setting forth abriefing schedulefor the parties, each of the parties set forth their grounds

for and against the appeal in those briefs, and the circuit court reached and published its decision.

Thecircuit court had earlier determined, by order, that Appellee’ s gppeal from the
meagidrate court judgment wasto be heard de novo, adisposition gppropriate only to acivil case heard
by the magistrate court without ajury. W.Va. Code 850-5-12(d) (1994). Sincethe matter wasactudly
heard in magistrate court by ajury, that circuit court order wasin error.”® In matersheardin magistraie
court without ajury, West VirginiaCode 8 50-5-12(d) (1994) contemplatesthat theappdlant fileinthe
circuit court a“ petition for gpped andtrid denovo.” |n gppea sde novo, the magistrate court record
beforethecircuit court consstsonly of theexhibits, papers, “ and requests’ filed below, excluding the

testimony taken and trial proceedings had in magistrate court. W.Va. Code 850-5-12(d)(1) (1994).

Sincethedircuit court —at least initialy — tregted thisapped as de novo, West Virginia

Code §50-5-12(d) (1994) may fairly be considered to be thelaw gpplicableto this case with respect

A nhishrief tothisCourt, Appellant stated, “ [a] pparently, the Circuit Court ultimatdly determined
thet the proceedings by the Circuit Court would befromtherecord. ... Inlight of thefact thet thecircuit
court' sorder decidingthe gpped disgpproved certain indructions, found the verdict be ow contrary tothe
law and the evidence, and remanded the case to the magisirate court for further proceedings—dl without
atria denovo inthecircuit court —it gppearsthat thecircuit court did ultimately treet this gpped asone
heard below by ajury, subject to review on gpped only for errorsof law. See W.Va Code § 50-5-12(c)
(1994).



tothe necessity of filing of apetitionfor apped, despitetheredity that the casewasheardin magidrate
court beforeajury. Giving dueregard tothe entry of the erroneous order by the circuit court, neither of
the partiesheremay have been fairly aerted to any obligation to file adesignation or supplemental
designation of therecord to be brought from the magistrate court. Moreover, sncethereisnotime
specified for thefiling of a“petition of gpped” under either West Virginia Code 8 50-5-12(c) or (d)
(1994), thisCourtisof theopinionthat thetimely filing by the parties of their respective briefs, stting forth
their appeal grounds and responses pursuant to the order of the circuit court, satisfied the statutory
requirementsfor such apetitionfor goped. We percelvethat thered office of such apetition for gpped
Isto advisethe circuit court and opposing parties of thelegal and factud bases of the gpped. 1t gopears
that the briefsrequired by the order of the circuit court substantially accomplished that purposeinthis

case®

3. Lack of Timely Disposition of the Appeal
Appdlant next arguesthat thedreuit court eredinfailing to dismissthegpped whenitwas
not conduded within 90 days after being “ regularly placed upon the docket of the arcuit court,” asrequired
by West VirginiaCode § 50-5-12()(6) (1994) and Rule 16.11(b) of the West VirginiaTrial Court Rules

Inregardsto an apped of acivil casefrom amagistrate court in acase heard beforeajury. Appellant

Weurge personsdesiring to prosecute such apped sin thefuture to respect the express dictates
of thegtatute, particularly with regard to the differing requirementsfor appea sfrom magistrate court
judgments heard before ajury and those heard by the court alone.
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arguesthat the dreuit court has no jurisdiction to grant rdlief in the gpped after the expiration of that 90-day

period and urges usto literally enforce the provisions of West Virginia Code § 50-5-12(c)(6) (1994)."

a. De Novo Appeal
Inthe circumstances here, we do not believethat the circuit court’ sfallureto timely act
crestesajurisdictional defect. Becausethe circuit court trested this gpped asdenovo, & least initidly,
welook first & West VirginiaCode § 50-5-12(d) (1994), and the provisions of Rule 16.11(b) of the Trial
Court Rulesrequiring that afind judgment order in ade novo avil apped from amegidrate court “shdl
be entered within 9x (6) months of the receipt of the magistrate court fileby thederk of thearcuit court.”

T.C.R. 16.11(b).

Therecord disclosesthat the derk of the dircuit court recelved the magisrate court filein
thiscase on July 21, 2000. Therefore, the entry of the judgment order of the circuit court order on
February 28, 2001, dearly did not meet the Sx-month time frame specified by Rule 16.11(b) of the Trid

Court Rules for de novo appeals. The question now is whether that time frame isjurisdictional.

ThelLegidaureisvesed with the soleautharity to definethe gppdlatejurisdiction of arcuit

courtsin casssorigingting in the magistrate courts. W.Va Cong. art. V111, 8§6. West VirginiaCode 8§ 50-

“Appellant citesMaryland Trust Co. vs. Gregory, 133 W.Va. 387, 56 S.E.2d 378 (1949),
andWorleyv. Eadey, 123W.Va 1, 13 SE.2d 158 (1941). Wefind neither of these cases, which pre-
date the modern magistrate court system, helpful in resolving the issue before us.
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5-12(d)(2) (1994) speaksexpresdy only towhen acivil apped denovo isstale because of afalureto
prosecute. That Satuterequiresthat if such anapped isnot brought onfor hearing beforethe end of the
second term after the appedl is docketed in the circuit court, it shall be considered abandoned in the
absence of cause being timey shown and that any dismissed gpped shdl not be reindated after theclose
of thenext regular term. Weare of the opinion that the provisonsof West VirginiaCode 8§ 50-5-12(d))(2)
(1994) ==t theonly jurisdictiond timeliness parameters of ade novo goped to acircuit court of adivil case
fromamagidrate court. Those parametersaddressafailureto prosecute, not adday inthedrcuit court's
ruling onthegpped. Withrespect to Rule 16.11(b) of the Trid Court Rules, wenotethat itisapart of the
sandardsestablished by this Court to promotethetimely disposition of casesand doesnot operateto limit
thejurisdiction of thedircuit courts™® We condude that the time periods specified in Rule 16.11(b) of the
Trid Court Rulesfor thedigpostion by drcuit courtsof gpped sfrom magidrate courtsareadminidrative,

not jurisdictional .

Applying the two-term jurisdictional test in West VirginiaCode § 50-5-12(d)(2) (1994),
wenatefirg that Rule2.21 of the Trid Court Rulesfixesthetermsof the Circuit Court of Grant County
ascommencinginthemonthsof March, July and November. Theorder fixing timesfor thefiling of briefs
wasentered on or about October 30, 2000, and the briefing schedule concluded by January 20, 2001.
Clearly, the gpped was brought on by the partiesfor hearing well within thetime limitsfixed by West

Virginia Code § 50-5-12(d)(2) (1994).

“For example, seetheprovisionsof Rule16.01of the Trid Court Rules, which expresdy authorize
the circuit courts to exceed the time limits for “extraordinary circumstances.”
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b. Appeal of aCase Tried Before a Jury

Weturn next to condderation of West VirginiaCode 8 50-5-12(c) (1994), the Satutory
provison actudly gpplicableto thisgpped of advil caseheard in magidrate court with ajury. That section
gpeaifies, asdoesRule 16.11(b) of theWes VirginiaTrid Court Rules, that goped procesdingsin acase
heard beforeajury shdl be concluded inthecircuit court within 90 daysafter the caseisdocketed there.
However, wefind no expressdirectionin section 12(c) that the 90-day limitisto bejurisdictiond. Section
12(c), unlike Section 12(d), issmply slent on thejurisdictiond question. We cannot condudethét there
was any intention by the Legidature to deprive the drcuit courts of jurisdictioninacivil gpped of acase
heard by ajury 90 days after the docketing of the gpped. And, asin the matter of casesto be gppeded
to the circuit court de novo, Rule 16.11(b) of the Trid Court Rules must be seen as adminidrative, not
juridictiondl. Accordingly, we concludethet thecircuit court retained jurisdiction to hear and decide this

case when on February 28, 2000, it entered the order here appeal ed.

B. Jurisdiction of This Court

Wemove next to theauthority of this Court to hear the matter, addressing the substance
of amoation filed here by Appelless&fter thisapped was docketed by this Court, assarting that we have
nojurisdiction of thegpped becausethedrcuit court remanded the matter to alower court with directions.
We congder challengesto our jurisdiction even when not raised asan assgnment of error. Asset forth
In syllabus point two of InreBoggs Edtate, 135 W.Va 288, 63 S. E.2d 497 (1951), “[t]his Court, on
itsown mation, will take notice of lack of jurisdiction & any time or & any sage of thelitigation pending
therein.”
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Theissue addressed by the motion isessentidly the same asthat posed in another case
decided thisterm, Foster v. Sakhai, N0.29339,  W.Va _ ,  SE2d__ (2001). Therethe
Appdleadamedthat thisCourt |acked jurisdictionto hear an gpped of anorder grantinganew trid inthe
circuit court because the Legidature had amended a statute addressing the jurisdiction of this Court,
removing aprovison, inter alia, expresdy authorizing gpped sof ordersgrantinganew trid. InFoder,
this Court determined that the Legidature could not have intended to remove from thejurisdiction of this
Court certain mattersover which this Court hashigtoricaly exercised jurisdiction and mettersover which
thisCourt hasauthority by virtue of condtitutiond provisons® We agreewith thereasoning employedin

Foster.

Sncethe adoption of the 1974 Judicid Reorganization Amendment, the congtitution has
contained the following regarding this Court’ s appellate jurisdiction:

The court shdl have appdlatejurisdictionin civil casesat law
wherethe matter in controversy, exclusive of interest and costs, isof
greater value or amount than three hundred dollarsunlesssuch vaueor
amount isincreased by the legislature; in civil casesin equity; in
controverdesconcerning thetitleor boundariesof land,; in proceedingsin
guo warranto, habeas corpus, mandamus, prohibition and certiorari; and
in casesinvolving persond freedom or the condtitutiondity of alaw. It
shdl havegppdlatejurisdictionin crimind cases wheretherehasbeena
conviction for afelony or misdemeanor inacircuit court, and such
gopdlaejuridiction asmay be conferred uponit by law wherethere has
been suchaconvidioninany other court. Incrimind procesdingsrdaing
to the public revenue, theright of gpped shdl belong to the State aswl

®See W.Va. Const. art. VIII, 8 3.
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astothedefendant. It shdl havesuch other gppdlatejurisdiction, inboth
civil and criminal cases, as may be prescribed by law.

Thecourt shdl have power to promulgeterulesfor al casesand
proceadings, civil and crimindl, for dl of the courtsof the Staterdating to
writs, warrants, process, practice and procedure, which shall havethe
force and effect of law.

W.Va. Const. art. VIII, 8 3.

Until 1998, the legidative enactment related to this Court’ s jurisdiction read as follows:

A party to acontroversy in any drcuit court may obtain fromthe
supreme court of gppedls, or ajudgethereof in vacation, an gpped from,
or awrit of error or supersedeasto, ajudgment, decree or order of such
circuit court inthefollowing cases: (a) Incivil caseswherethemeatter in
controversy, exclusive of codts, isof greater vaue or amount than one
hundred dollars, wherein there is afinal judgment, decree or order;

(b) In controversesconcerning thetitleor boundariesof land, the
probate of awill, or the appointment of a personal representative,
guardian, committee or curator;

(c) Concerning amill, road, way, ferry or landing;

(d) Concerning theright of acorporation, county or didrict tolevy
tolls or taxes,

(e) Inany case of quo warranto, habeas corpus, mandamus or
prohibition;

(f) Inany caseinvolving freedomor the conditutiondity of alaw;,

(9) Inany casein chancery wherein thereisa decree or order
dissolving or refusing to dissolve an injunction, or requiring money to be
paid, or red estateto be sold, or the possesson or title of property to be
changed, or adjudicating the principles of the cause;

(h) Inany casewherethereisajudgment or order quashing or
abating, or refusing to quash or abate, an attachment;

(1) Inany avil casewherethereisan order granting anew trid or
rehearing, and in such cases as appeal may be taken from the order
without waiting for the new trial or rehearing to be had;

() Inany crimind casewherethere hasbeen aconvictionina
dreuit court or aconvictionin aninferior court which hasbeen affirmedin
acircuit court.
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Appedsshdl not lie under subdivisons(g), (h) and (i) where
pecuniary interestsonly areinvolved, unlesstheamount in controversy,
exclusive of costs, exceeds one hundred dollars.

W.Va. Code § 58-5-1 (1925) (Repl. VVol. 1997).

Inits1998 amendment of West VirginiaCode 8§ 58-5-1, the L egidauredected to address

only sub-section (8) of theformer enactment, reaing to the gpped of find ordersincivil cases, asfollows

A party to acivil action may appeal to the supreme court of
gopedsfromafind judgment of any circuit court or from an order of any
dreuit court condtituting afind judgment asto oneor more but fewer than
dl damsor partiesupon an express determingtion by the drcuit court thet
thereisnojust reason for delay and upon an expressdirection for the
entry of judgment asto suchdamsor paties Theddfendantinacrimind
action may gpped to the supreme court of gppedsfrom afind judgment
of any drcuit court inwhich therehasbeen aconviction or which affirms
aconviction obtained in an inferior court.

W.Va. Code § 58-5-1 (1998) (Supp. 2001).

Asenacted, the 1998 amendment operatesonly to darify the ability to goped divil actions
inwhich find judgments have been entered or partid find judgments have been entered pursuant to Rule
54(b) of the Rules of Civil Procedure, and to removethe requirement thet an gopedadledvil actioninvolve
any particular amount in controversy. Inits1998 amendment of West Virginia Code 8§ 58-5-1, the
L egidature acknowledged thet theformer provisonsof that section were*not in conformity with rulesof
appellate procedure promul gated by the supreme court of appedls,” but el ected not to addresswith

particularity any of the myriad of matters other than gppealsof find orders previoudy addressed in that
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section. 1998 W.Va Actsch. 110. Some of those other matters had been addressed in the satute for
decades. Inparticular, theability to goped ordersgranting new trids has been apart of our Satutory law
sSnce1868." Ingead, the Legidatureleft these mattersto be dedt with under the grant of jurisdiction and

rule-making authority contained in the constitution. W.Va. Congt. art. VIII, 8 3.

In hisconcurring opinionin Sateexrd. Allenv. Beddll, 193W.Va 32,454 S.E.2d
77 (1994), Justice Cleckley called upon the L egidatureto amend West VirginiaCode 858-5-1 to provide
for “ordinary” interlocutory review “whenever the question presented isather of great practicd importance
inaparticular caseor of generd importance asamatter of procedurd law.” 1d. a 39, 454 SE.2d at 84.
Unfortunately, the Legidature did not heed that advicein writing its 1998 amendments, preferring to
addressonly find judgmentsand partid find judgments. Notwithstanding this Court’ sagreement with
former Justice Cleckley that the L egidature should both recognize and expressly providefor flexible
interlocutory review within West VirginiaCode § 58-5-1, we sharethe view articulated in Fodter that this
Court’ sjurisdictionto consder interlocutory gppedsof ordersgranting anew trid isencompassad within
the authority granted under the State congtitution for appellate review of both cases of law and cases of

equity. W.Va. Const. art. VIII, § 3.

Wearedso mindful of theaction of the Legidaurein givingthe magidrate courtsthe satus

of acourt of “limited record” in civil casesheard by ajury. SeeW.Va Code § 50-5-8(€) (1994). In

See 1868 W.Va. Acts ch. 87 (specifying that order granting new trid isappedableto West
Virginia Supreme Court of Appeals).
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doing o, the L egidature provided that, upon gpped toacircuit court of such case, the gpped wasto be
on the record made below and the circuit court, rather than holding atrial denovo asinthe padt, isto
review the casefor errorsin law according to specific sandards set out by statute. SeeW.Va. Code§
50-5-12(c)(3) (1994).”® In so doing, the L egid aturehas clothed the magistrate courtsin such caseswith
agausclosay akin to the*court of record of limited jurisdiction” created and implemented under the
former provisonsof ArtideV111, 819 of theWest VirginiaConditution and Wes VirginiaCode 8 58-4-1
(1931), et seq. Whilethe cited condtitutional provisions have been repesled, the related statutory
provisonsremainonthebooks. InWest VirginiaCode § 58-4-17 (1931), the L egid ature had provided
with respect to cases origindly heard in such “court of limited jurisdiction” and subsequently gppededto
circuit courts, that an apped would lieto this Court from*any action of the circuit court in affirming or

reversing any judgment, decree or order of such court of limited jurisdiction.” W.Va. Code 8 58-4-17

B\West Virginia Code § 50-5-12(c)(3) (1994) states as follows:

(©) Inthecaseof angoped of advil actiontried beforeajury, the
following provisions shall apply:

(3) After therecord for gpped isfiled in the office of the circuit
clerk, the court may, in its discretion, schedule the matter for oral
argument or regquirethe partiesto submit written memorandacf lawv. The
drecuit court shall consder whether thejudgment or order of themagidrate
is:

(A) Arbitrary, capricious, an abuseof discretion or otherwise not
in conformance with the law;

(B) Contrary to condtitutiond right, power, privilege or immunity;

(©) Inexcessof gautory jurisdiction, authority or limitationsor
short of statutory right;

(D) Without observance of procedure required by law;

(E) Unsupported by substantial evidence; or

(F) Unwarranted by the facts.
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(1931). Wereadthat languageastresting asan gopedableorder “ any action” of thecircuit court reverang
thejudgment of aninferior court, even though the order reversaing the judgment undertook to remand the
casetotheinferior court for anew trid or other proceedings. Inasmilar light, it gppeersthat an order of
adrcuit court reverdng ajudgment of ameagidrate court in an action heard there on its merits condtitutes
an gopedable order, notwithstanding any languagein the drcuit court order undertaking to remand the case

to the magistrate court for anew trial or other proceedings.

Inlight of theforegoing, wecondudethat this Court isvested with jurisdiction to hear an
gpped fromadrcuit court judgment reversing thejudgment of the magistrate court inametter heard there
on the merits, notwithstanding thefact that the order so undertakesto remand the caseto the magidrate
court for anew trial or other proceedings. Insofar as Ritchie County Bank v. Ritchie County
Commission, 65W.Va 208, 63 SEE. 1098 (1909), and its progeny may beread to hold otherwise, they

are overruled.

C. The Substantive Issues
1. Warranties
Firg, Appellant contendsthat thedreuit court erred whenit ruled that noimplied warranties
goplied tothemotor vehidea issue, because Appd|ee hed furnished an expresswarranty. When Appdlee
s0ld Appdlant themotor vehideat issue, thefallowing express* limited” warranty, entitied “ BuyersGuide’

Warranty was applied to the sale:
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LIMITED WARRANTY . Thededer will pay 30% of thelabor and 30%
of the partsfor the covered sysemsthat fail during thewarranty period.
Ask thededer for acopy of thewarranty document for afull explanation
of warranty coverage, exclusions, and the dedler’ srepair obligations.
Under state law, ‘implied warranties may give you even
more rights. SYSTEMS COVERED: Transmission, Engine,
Differentid DURATION: 30 daysor 1000 mileswhichever comesfirg.
No outsdeinvoiceswill be acogpted asrambursaments. All savicemust
be done in our dealer service area. (Emphasis added).

Bdow, thedircuit court held that thisexpresswarranty, and itslater expanson ontheback
of Appelleg shusnesscard, prevented Appdlant from assarting the benefit of any impliedwarranties. In
meking itsruling onthisissue, thedrcuit court goparently rdied uponthe provisonsof Wes VirginiaCode
846-2-316 (1963), stating rulesfor the exclusion or modification of warrantieswhere such isproper,
which states, in pertinent part:

(2) Subject to subsection (3), to exclude or modify theimplied

warranty of merchantability or any part of it thelanguage must mention

merchantability and in case of awriting must be conspicuous, and to

exdudeor modify animplied warranty of fitnesstheexduson must be by

writing and congpicuous. Languageto excdlude al implied warranties of

fitnessissufficent if it dates for example, that “ There are no warranties

which extend beyond the description on the face hereof.”

W.Va. Code § 46-2-316 (1963).

It gppearsthat the circuit court did not takeinto account the effect of West VirginiaCode
846A-6-107 (1974), part of the West VirginiaConsumer Credit and Protection Act, which rendersvoid
any excluson, modification, or attempted limitation of warranties or legal remediesfor breach of

warranties, express or implied, arising in sales of goods and chattels to consumers, as follows:
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Notwithstanding any other provision of law to the contrary with
respect to goodswhich arethe subject of or areintended to becomethe
subject of a consumer transaction, no merchant shall:

(1) Exdude, modify or otherwiseattempt to limit any warranty,
expressor implied, includingthewarrantiesof merchantability andfitness
for aparticular purpose; or

(2) Exclude, modify or attempt to limit any remedy provided by
law, induding the measure of damegesavalade, for abreach of waranty,
express or implied.

Any suchexdusion, modification or attempted limitation shdl be
void.

W.Va. Code § 46A-6-107 (1974).

Clearly, thecircuit court waswrong in gpplying the generd provisonsof the Uniform
Commerdd Codewithout taking into account the pecid provisonsof theWest VirginiaConsumer Crediit
and Protection Act prohibiting the exclusion or modification of implied warrantiesin consumer sales

transactions.

Appd lant next complainsthat thecircuit court erred by also ruling that the provisonsof
West VirginiaCode § 46A-6-101 (1974), et seq., including § 46A-6-107 (1974), could only apply to
new vehicles, not used ones. We agree. That Code section, drawn as noted from the West Virginia
Consumer Credit and Protection Act, appliesto salesto consumersin aconsumer transaction. West
VirginiaCode 8 46A-6-102(d) (1996), defines“ Sd€’ toindude” any sde, offer for sdeor atempt to sl
any goodsfor cash or credit.” West VirginiaCode § 46A-6-102(b) (1996), defines” Consumer” as“a
natura persontowhomasdeor leaseismadein aconsumer transaction, and a‘ consumer transaction’

meansasde or lease to anatural person or personsfor apersond, family, household or agricultura
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purpoe” Wefind no badsinthesedefinitions dsewhereinthesaute or in caselaw, to goply the act only
to“new” goodsor to exempt “ used’ goodsfrom the prohibitioninthesauteagaing waiving or modifying
implied warrantiesin consumer sales. Accordingly, wecondudethet theprovisonsof section 107, aticle
6, of theWes Virginia Consumer Credit and Protection Act, relating to sdles of goodsto consumers, are

equally applicable to sales of new goods and to sales of used goods.

2. Instructions
The court below held Ingtruction Nos. 1, 4 and 9 to be erroneous statements of the law.
Wenotefirg that Appelee here did not object in magistrate court to Indruction No. 1. Accordingly, we
areof the opinionthat any error inthat instruction waswaived. Aswedtated in syllabus point one of
Robertsv. Powdll, 157 W.Va. 199, 207 S.E.2d 123 (1973), “[a] party may only assign error to the
giving of ingructionsif heobjectsthereto before argumentsto thejury arebegun aing diginctly the metter
to whichheobjectsand thegroundsof hisobjection.” Id. Inthat light, the circuit court had no bassfor

finding reversible error with regard to Instruction No. 1.

Instruction No. 4 was given, over Appellee’ s objection, asfollows:

A warranty of merchantability isnot exdluded with respect toany
defect which the examination by the Defendant would not reasonably
disclose at the time of purchase. Any defects determined by the
Defendant to have existed at the time of purchase, found within a
reasonable time after purchase are subject to a warranty of
merchantability.

Instruction No. 9 was also given, over Appellee’ s objection, as follows:
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If you find, by apreponderance of the evidence, that adefect
exiged inthetransmisson of the vehicle, the subject of thisaction, a the
time thet the vehide was sold by the Plaintiff to the Defendant, then you
may find that the Plaintiff was required to repair the vehide without cost
to the Defendant pursuant to theimpliedwarranty of merchantability and
fitness required pursuant to West Virginialaw.

Appdleg saticulated bassfor objecting tothesetwo indructionswashis erroneousbdief
that no implied warranties applied to Appellant’ s purchase of the GM C Jimmy because an express
warranty was given and because there was no specid reliance by Appelant on Appelleg s skill and
judgment. Fromthecircuit court order reversng the magistrate court it clearly appearsthat theruling of
the drcuit court rgecting these two indructions d so proceeded from the bdief that no implied warranties
gpplied tothe salebecausealimited expresswarranty had been given and becausethe Consumer Credit
and Protection Act did not gpply to the sdle of used vehicles. Aswe have noted, theimplied warranties
did goply to Appdlant’ spurchase. Therefore, thereisno merit to Appdlee’ sexpressed objectionsto the

instructions.

Whilesomewheat abdtract, theingructions gppear to have adequatdly advised themagidrate
court jury of theissues to be decided regarding the implied warranties and may be read as correct
datementsof thelaw. Inview of thefact that Appellee offered no dternative ingructionsthat might have
more concretey gpplied thelaw tothefacts, inlight of thefact that thejury was adequately advised of the
law to gpply, and inview of thefact that the circuit court proceeded from an incorrect view of thelaw of

implied warranties, we bdievethe circuit court erred in designating thesetwo indructionsasabasisfor
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reversing thejudgment of the magistrate court and the verdict upon which it was based.”® We have
previoudy stated in Skaggsv. Elk Run Coal Co., Inc.,198 W.Va. 51 at 70, 479 S.E.2d 561 at 580,
(1996), that

[t]o challengejury instructionssuccessfully, achallenger must first

demondratethe charge asawhole created asubdantia and ineradicable

doubt about whether thejury was properly guided initsddiberations.

Second, even if thejury indructionswere erroneous, wewill not reverse

If we determine, based upon the entire record, that the challenged

instruction could not have affected the outcome of the case.”

Id. (footnote omitted).

3. Verdict Contrary To Law and Evidence
Findly, Appdlant complansthat thecircuit court erred in finding theverdict of thejury
contrary to thelaw and theevidence. ThisCourt has articulated the burden for overturning ajury verdict
in syllabus point two of French v. Snkford, supra., asfollows. “Where, inthetrid of an action a law
beforeajury, the evidenceisconflicting, itisthe province of thejury to resolvethe conflict, and itsverdict

thereon will not be disturbed unless believed to be plainly wrong.” Id.

Itisreadily evident that the factsbelow werein subgtantia conflict. Thesefactswere
submitted tothejury. Thejury verdict strongly suggeststhat thejury weighed the opposing evidencewith

care, understood the digoute and rendered adeci S on on theevidence under thelaw asit wasgiventothem

“Welimit our decision regarding theseingtructionsto the circumstances of thiscase. Wedo not
encourage the use of the exact language of these instructionsin future litigation.
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intheingructions. Webeievethecircuit court, operating under asubgtantia misgpprehensonastothe
goplicablelaw, abusad itsdiscretion in setting asdethejury’ sverdict and that itsdecison mug, therefore,

be reversed.

4. Attorney Fees
Thecircuit court found the award of attorney fees by the magistrate court not to be
aopropriate. Wedisagree. West VirginiaCode 8 46A-5-104 (1994) providesthat “[i]n any dlaim brought
under thischapter [46A] gpplyingtoillegd, fraudulent or unconscionableconduct . . . the court may award
adl or aportion of the cogts of thelitigation, induding ressonable atorney fees. . . tothe consumer.” W.Va
Code846A-5-104 (1994). Theactionsof Appdleeindenying redressto Appelant for failing to honor

theimplied warranties, asfound by magidrate court jury, justified thetrid court in awarding attorney fees.

D. Conclusion
For the reasons assigned, thejudgment of the Circuit Court of Grant County isreversed, and this
matter isremanded to thecircuit court, with directionsto enter judgment for Appe lant under the power
granted by West VirginiaCode § 50-5-12(c)(4)D (1994). That judgment shal bein the principal sum
awarded by the magidtrate jury, the costs, including attorney fees, awvarded by magistrate court, pre-
judgment interest and such sumasthedircuit court shal determinefor codts, including reasonableattorney
fees, incurred by Appd lant subsequent to the magistrate court judgment by reason of the gpped to the

circuit court and this Court, with interest from the date of the circuit court judgment.
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Reversed and Remanded.



