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| agree with the mgority opinion’s conclusion that the discovery ruletollsthe 2-year
limitation period contained in W.Va. Code, 55-2-15[1923]. | write separately, however, to expand and
clarify themgority’ sdiscussion of how the discovery ruleisto beapplied. Specificdly, | believethe
majority opinion*jumped thegun” in andyzing the plaintiff’ scaseunder Cart v. Marcum, 188 W.Va
241, 423 SEE.2d 644 (1992). Ingtead, | believe the case should have been andyzed under Gaither v.
City Hospital, Inc., 199 W.Va. 706, 487 S.E.2d 901 (1997), to reach the same result.

Wehddin Keesecker v. Bird, 200W.Va 667, 682, 490 S.E.2d 754, 769 (1997) that
therearefour gepsto determining if aclamisbarred by agaute of limitation. Thefirg epinandyzing
any datute of limitation question isto determinethe gpplicable satute. Intheingtant case, W.Va. Code,
55-2-15 mandated thet an action for theinjury caused to the plaintiff when shewasaminor befiled within
2 years “after . . . becoming of full age.”

“The second step in eva uating agtatute of limitation questionisto establish whenthe
requisite dementsof the aleged tort occurred, such that the cause of action *accrued.”” Keesecker, 200
W.Va a 683,490 SE.2d a 770. Intheingant case, the gppdlant was 14 & thetime Dondd Mclntosh
inflicted sexua abuse upon her -- and asthe cause of action technically “accrued” at that time, we

determine in the instant case that she should have filed any lawsuit by her 20th birthday.



“The next step isto determine whether the plaintiff isentitled to the benefit of the
amdioraivedfectsof thediscovery rule” 200W.Va a 683,490 SE.2d a 770. Thediscovery ruletalls
the datute of limitation until aclamant knowsor by the exercise of reasonable diligence should know of
hisdam. Whether the discovery rule gppliesisdetermined, in tort actions, by the gpplication of Syllabus
Point 4 of Gaither v. City Hospital, Inc., 199 W.Va. 706, 487 S.E.2d 901 (1997).! Theapplication
of thediscovery rule*tollsthe gatuteof limitationsuntil aplaintiff, acting asareasonable, diligent person,
discoverstheessentid dementsof apossble cause of action, that is, discoversduty, breach, causationand
injury.” Gaither, 199 W.Va at 714, 487 S.E.2d at 9009.

“Thelag gepinthe atute of limitation andydsisto determineif thelimitation periodis

tolled by some misconduct of the defendant.” Keesecker, 200W.Va a 684,490 SE.2d a 771. This

Syllabus Point 4 of Gaither v. City Hospital states:
In tort actions, unlessthere is a clear statutory prohibition to its

goplication, under thediscovery rulethe gatute of limitationsbeginsto run

when theplaintiff knows, or by the exercise of reasonablediligence,

should know (1) thet the plaintiff hasbeen injured, (2) theidentity of the

entity who owed the plaintiff aduty to act with due care, and who may

have engaged in conduct that breached thet duty, and (3) that the conduct

of that entity has a causal relation to the injury.
Inwrongful death actions, the application of the discovery ruleisgoverned by Syllabus Point 8 of
Bradshawv. Soulshy, ~ W.Va __ ,  SE.2d___ (No.29004, December 10, 2001), which
states:

In awrongful degth action, under the discovery rule, the statute of

limitation contained in W.Va. Code, 55-7-6(d) [1992] beginsto run

when the decedent’ s representative knows or by the exercise of

reasonable diligence should know (1) thet the decedent has died; (2) thet

the death wastheresult of awrongful act, neglect, or default; (3) the

identity of the person or entity who owed the decedent aduty to act with

due care and who may have engaged in conduct thet breached thet duty;

and (4) that thewrongful act, neglect or default of that person or entity has

acausal relation to the decedent’ s death.
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step iswhere the analysis espoused by Syllabus Point 3 of Cart v. Marcun -- relied upon by the
maority opinion -- comesinto play. In Cart v. Marcum, we recognized that in some circumstances
causd rdaionshipsare so well established thet we cannot excuseaplaintiff who pleadsignorance. Inthose
Inganceswhereacause of action againg adefendant is patently obvious, and the plaintiff cannot dam thet
through the exerdise of reasonable diligence they were unableto discover the exisience of acause of action,
ahigher burden of proof isplaced ontheplaintiff. Theonly way aplaintiff cantoll thestatute of limitation
In such circumgancesisto make“astrong showing . . . that some action by the defendant prevented the
plaintiff from knowing of the wrong at the time of theinjury.” Syllabus Point 3, Cart v. Marcum.’
Theandyssisthat ample. A plaintiff should first determine the gpplicable Satute of
limitation, then when the cause of action truly “accrued.” If the lawsuit wasfiled after the time period
gpecified inthe gatute, the plaintiff can assert the discovery rule as stated in Gaither v. City Hospital

or, inwrongful desth actions, in Bradshaw v. Soulshy. Asalast resort, the plaintiff can alege some

2We stated, in Syllabus Point 3 of Cart v. Marcum, that:
Mereignoranceof theexigence of acause of action or of theidentity of
thewrongdoer doesnat prevent the running of the tatute of limitations;
the" discovery rule’ gppliesonly whenthereisasrong showing by the
plaintiff that some action by the defendant prevented the plaintiff from
knowing of the wrong at the time of the injury.

%A studious observer will notethat this Court stated one form of the discovery rulein Cart v.
Marcum, and then stated a different, more lenient form of the discovery rule in Gaither v. City
Hospital. Whileitisnot perfectly desr, it gppearsthat the Court, without specificaly saying so, modified
or overruled Cart v. Marcum in Gaither v. City Hospital.

Regardlessof the Court’ sunstated i ntent, subsequent decisionssuch asKeesecker makeclear
that Gaither v. City Hospital isthe preferred statement of the discovery rule; Cart v. Marcumgoverns
only thosecaseswheretheplaintiff iscompeledto dlege some deed by the defendant concedled the cause
of action from the plaintiff.



afirmative misconduct by the defendant prevented the plaintiff from knowing of thedementsof their cause
of action, as stated in Cart v. Marcum.

Intheingant case, the mgority opinion doesnot goply the andysssat forthin Keesecker.
Themgority opinionwhally bypassesthe discusson of the discovery rulein Gaither, and gopliesthetest
set forth in Cart v. Marcum.

| would have made clear that, under the Gaither v. City Hospital andyds, the plaintiff
did not know, nor could she have known, that the Monongdia County Board of Education knew of Mr.
Mclntosh' scrimind prodivitiesbut took no stepsto protect the plaintiff and other schoolchildrenamilarly
dtuated. In other words, applying Gaither v. City Hospital, the plaintiff knew, by her 20th birthday,
that she had beeninjured & age 14. However, shedid nat know, nor should she have reasonably known,
that the Board of Education knew of Mr. Mclntosh’ smisconduct and had aduty to protect the plaintiff,
but breached that duty by giving Mr. Mclntosh unfettered, unsupervised accessto the plaintiff and other
children. Sheapparently aso did not know, nor should she have reasonably known, that the school
board’ s actions may have proximately caused her injuries. Accordingly, under the discovery rule, the
plaintiff’ scause of action wastolled until shediscovered the Board of Education had aduty, bresched thet
duty, and thereby proximately caused her injury.

Withtheproviso, aswe stated in Keesecker, that the Gaither v. City Hospital andyss
should be used beforeresorting to the Cart v. Marcum analysiswhen looking at cases under W.Va.

Code, 55-2-15, | concur with the majority’s opinion.



