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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “A motionfor anew trid isgoverned by adifferent sandard than amoation for a
directed verdict. When atrid judgevacatesajury verdictand avardsanew trid pursuant to Rule 59 of
the West Virginia Rules of Civil Procedure, thetrid judge hasthe authority to weigh the evidence
and consider the credibility of thewitnesses, If thetridl judgefinds the verdict is againgt the dear weight
of the evidence, isbased on false evidence or will result inamiscarriage of judtice, thetria judge may st
addetheverdict, evenif supported by substantiad evidence, and grantanew trid. A trid judgesdecigon
toaward anew trid isnot subject to gppd latereview unlessthetrid judge abuseshisor her discretion.”
Syllabus Point 3, Inre State Pub. Bldg. Asbestos Litig., 193 W.Va. 119, 454 S.E.2d 413 (1994).

2. “*“It takesadtronger casein an gppelate court to reverse ajudgment awarding
anew trid than onedenying it and giving judgment againgt the party claiming to have been aggrieved.”
Point 1, Syllabus, The Star Piano Co. v. Brockmeyer, 78 W.Va 780 [, 90 SE. 338 (1916) ]." Syl.
pt. 2, Young v. Duffield, 152 W.Va. 283, 162 S.E.2d 285 (1968).” Syllabus Point 1, Inre Sate
Pub. Bldg. Asbestos Litig., 193 W.Va. 119, 454 S.E.2d 413 (1994).

3. “* An gppdlaecourt ismoredigposed to affirm the action of atrid court insstting
addeaverdictand granting anew trid thanwhen such action resultsinafind judgment denyinganew trid.’
Syl. pt. 4, Young v. Duffield, 152 W.Va. 283, 162 SE.2d 285 (1968).” Syllabus Point 2, Inre Sate

Pub. Bldg. Asbestos Litig., 193 W.Va 119, 454 S.E.2d 413 (1994).



Per Curiam:

Thiscaseisbefore this Court upon gpped of afind order of the Circuit Court of Putnam
County entered on October 26, 2000. In that order, the arcuit court granted amotion by the gppdleesand
plaintiff below, Frances E. Lamphere, Adminigtratrix of the Estate of Fred Lamphere,' to set asidethe
verdict of thejury infavor of the gppellantsand defendants below, the Consolidated Rail Corporation and
the Penn Centra Corporation (hereinafter “Conrail” or “therailroad”), inthisactionfiled pursuant tothe
Federd Employers Liability Act. It wasdlegedthat therailroad falled to provide Mr. Lamphereasafe
placetowork and asaresult, hedeve oped mesothdioma. Inthisgpped, Conrail contendsthat thearcuit
court ered by finding that the verdict was againd the dear waight of the evidence and therefore, anew trid

was warranted.

This Court hasbeforeit the petition for appeal, the entire record, and the briefsand

argument of counsel. For the reasons set forth below, the final order of the circuit court is affirmed.

Thiscasewasingtituted by Fred Lamphere. However, hedied on November 12, 1998,
and FrancesE. Lamphere, hiswidow and the adminidratrix of his estate, was subgtituted asthe plaintiff
in this action.



On February 28,1998, Fred Lamphereindtituted thislawsuit againg Conrail*dleging that
during the course of hisemployment with the railroad he worked around products containing asbestos
which caused him to develop mesothdioma, an asbetos-induced cancer. Trid commenced on September
22,1998, and lasted almost three weeks.’

During thetrid, Mr. Lampheretestified by videotgpe thet hewas employed by theralroad
from approximatdy 1936 to 1948 asamachinigt inthe Jackson, Michiganarea. Mr. Lampheredated thet
he bdieved that during that time, he worked around otherswho were using products containing asbestos
Following that employment, Mr. Lampherebegan working for the Diamond Chain Company, again asa
mechinis. Heworked for that company for twenty-fiveyears. Severd yearslater, after hisemployment

had ended, Mr. Lamphere was diagnosed with mesothelioma.

The gppellants never disputed that Mr. Lamphere was suffering from mesothelioma.
Insteed, thefocusof thetrid wason whether therailroad knew or should haveknown during the period
of Mr. Lamphere semployment that the asbestos-contai ning products he was working around had the

potentia to put himat risk of developing an asbestosrdated disease. Inthisregard, Mr. Lamphereoffered

Mr. Lamphereactudly worked for theNew Y ork Centra Railroad which later became
Conrail.

*The circuit court consolidated this case with Hodges v. Norfolk and Western
Railway Company, Civil Action No. 97-C-293, and McCleland v. Conrail, Civil Action No. 95-C-
370, for trid. McCldland was settled onthe eve of trial. Asinthe caseat bar, thejury returned a
defenseverdictinHodges. However, after mationsfor anew trid werefiled by the plaintiffs, the Hodges
case was settled.



expert tesimony and rd ated documentsto show thet the railroad had such knowledge and therefore, was

negligent and liable for hisinjuries.

Conrail presented contradictory evidence by way of expert testimony. Inparticular,
Conrail offered evidencethat dueto themediicdl, scientific, and indudtria knowledgeduring thetimeof Mr.
Lamphere semployment, therailroad did not know, nor did it have any reason to know thet the adleged
ashestos-contai ning productsMr. Lamphereworked around could cause an asbestos-rel ated disease.
Conrail further provided evidence that mesotheliomawas not amedicaly recognized diment until the

1960s, some twenty years after Mr. Lamphere ceased his employment.

On October 8, 1998, thejury returned averdict infavor of Conrall. Shortly theregfter, the
gppelleefiled amotion for anew trid assarting that thejury’ sverdict wasagaing the clear weight of the
evidence. Thedircuit court held hearings regarding the motion on March 10, 1999 and September 28,
2000. On October 26, 2000, thetrid court entered the fina order granting the appedllee’ smotionand

setting anew trial date of November 13, 2000." This appea followed.

“By order of this Court dated November 30, 2000, the proceedings below were stayed.
3



Webegin our andlyssof thiscase by sating forth our sandard of review. In SyllabusPoint
3of Inre Sate Pub. Bldg. Ashestos Litig., 193 W.Va. 119, 454 S.E.2d 413 (1994), this Court held:

A mationfor anew trid isgoverned by adifferent dandard thanamation
for adirected verdict. When atrid judge vacatesajury verdict and
awardsanew tria pursuant to Rule 59 of theWest Virginia Rules of
Civil Procedure, thetrid judge hasthe authority to weigh the evidence
and condder the credibility of thewitnesses. If thetrid judgefindsthe
verdict isagaingt the clear weight of the evidence, is based on false
evidence or will resultinamiscarriage of justice, thetrid judge may set
addetheverdict, evenif supported by subgstantia evidence, and grant a
newtria. A tria judge'sdecisonto award anew trial isnot subject to
appellate review unlessthe trial judge abuses his or her discretion.

This Court has also observed that:

“‘It takesastronger casein an appellate court to reverse ajudgment
awarding anew trid than one denying it and giving judgment againd the
party claiming to have been aggrieved.” Point 1, Syllabus, The Sar
Piano Co. v. Brockmeyer, 78 W.Va. 780 [, 90 S.E. 338 (1916) ].”
Syl. pt. 2, Young v. Duffield, 152 W.Va. 283, 162 S.E.2d 285 (1968).

Syllabus Point 1, Inre Sate Pub. Bldg. Asbestos Litig. Furthermore, we have noted that “*[a]n
gppdlate courtismoredisposedto affirmtheaction of atria court in setting asdeaverdict and granting
anew trid than when such action resultsin afinal judgment denyinganew trid.” Syl. pt. 4, Young v.
Duffield, 152 W.Va. 283, 162 S.E.2d 285 (1968).” Syllabus Point 2, In re Sate Pub. Bldg.
Asbestos Litig. However, we recently stated that

“[&lthough theruling of atrid courtingranting or denying amationfor a

new trid isentitled to great regpect and waght, thetria court’ sruling will

bereversed on goped whenitisdear that thetrid court acted under some
misapprehension of the law or the evidence.”



Sillwell v. The City of Wheeling, _ W.Va __,_ SE.2d__, dipop. a 8 (No. 28663 Oct. 26,
2001), quoting Andrews v. Reynolds Mem'l Hosp., Inc., 201 W.Va. 624, 630, 499 S.E.2d 846,

852 (1997) (additional citations omitted).

Inthiscase, Conrail contendsthat the drcuit court failed to congder critical evidencewhich
supported thejury’ sverdict. Wedisagree. Thecircuit court’ sorder indicatesthet itsdecisontogrant a
new trial was based on the briefs submitted by the parties, the argument of counsel, and careful
condderation of the evidence presented at trid. Inaddition, the circuit court’ sorder discussesat length

the considerable amount of evidence produced at trial.

For example, thecircuit court’ sorder Satesthat “[tjhe evidence presented at trid clearly
esablished that Mr. Lampherehadllittle, if any, exposureto asbestos gpart from hiswork in the backshops
of theNew York Central.” Inaddition, thecircuit court’sorder indicates that the great weight of the
evidence presented & trid showed that the New Y ork Centrd did not act with reasonable careto provide
Mr. Lampherewith areasonably ssfeplacetowork. Thedrcuit court’ sorder a0 Satesthat theevidence
demondtrated that theNew Y ork Centra either knew, or should have known of the hazards of asbestos
and the means of reducing and preventing asbestos disease, prior to and during Mr. Lamphere’s
employment. Inthisregard, the circuit court discussed the documentary evidence presented by Mr.
Lamphere concerning meetings of the medical and surgica section of the Association of American

Railroads.



Our review of thetranscriptsof thetrid of thiscasereved sthat Conrall didinfact present
ubgtantid evidencedisputing Mr. Lamphere sdams. However, contrary totheassartionsof Conrall, we
do not believethat the circuit court ignored thisevidence. InInre Pub. Bldg. AsbestosLitig., this
Court noted that “atrid judge, unlikethis Court, isin aunique postion to evaluate the evidence” 193
W.Va a 126, 454 SE.2d a 420. Asfurther explained by Justice Cleckley in hisconcurring opinionin
In re Pub. Bldg. Asbestos Litig.,

Giventhetrid court'sintimatefamiliarity with the proceedings, thetria

court “may weigh evidence and assess credibility inruling on themotion

for anew trid.” Wilhemv. Blue Bdll, Inc., 773 F.2d 1429, 1433 (4th

Cir.1985), cert. denied, 475 U.S. 1016, 106 S.Ct. 1199, 89 L.Ed.2d

313(1986). Therearemany critical eventsthat tekeplaceduringa trid

that cannot be reduced to record, which may affect themind of thejudge

aswdl asthejury informing the opinion asto thewe ght of the evidence

and the character and credibility of thewitnesses. These congderations

can[nat] and should not beignored in determining whether anew trid was

properly granted.
193W.Va at 132-33, 454 S.E.2d at 426-27. In other words, thetria judge has unique knowledge of
what occurred at trid thet no other judge can have. Given such uniqueknowledgeand intimatefamiliarity
with the proceedings itisperfectly proper for thetrid judgeto useand consder that peculiar and persond

knowl edge when we ghing the evidence and assessing the credibility in ruling on themation for anew trid.

Inlight of theexpressfindings of fact madeinthefind order, it isgpparent that the circuit
court congdered dl of the evidence presented & trid in determining thet the jury’ sverdict was againg the

clear waight of theevidence. Therefore, the drcuit court did not abuseits discretion by vacating thejury



vedictandawardinganewtrid. Accordingly, for thereasons st forth above, thefind order of the Circuit
Court of Putnam County entered on October 26, 2000 is affirmed.

Affirmed.



