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Themgority opinion conduded thet Mrs Hager committed fraud in obtaining dimony from
her former husband, Mr. Hager, by concedling her prior work history and ability towork. Consaquently,
the mgority opinion has remanded this caseto the circuit court to vecate the prior dimony award. My
review of the evidence does not support the mgority’ sfinding that Mrs. Hager committed fraud and is
capable of working outsde thehome. Infact, the mgority opinion has so misstated the evidencethat |
believe the opinion isan effort to erode the past twenty-five years of domegtic law in the State of West
Virginiaandisthe beginning of the eroson of dimony for women. Therefore, for the reasons st forth

below, | dissent from the majority’ s decision.

A. The Record Demonstrates That Mrs. Hager |s Unemployable

Theinitid disurbingfactor | findinthemgority opinioninvolvesthesdectiveindusonand
excdusonof reevant facts. Themgority opinion hascorrectly pointed out that, prior tothefind divorce
hearing in this case, Mrs. Hager engaged in remunerativework. The mgority opinion also correctly
determined thet Mrs. Hager did not reved her prior remunerative work to the family law master and trid
judge. From thesetwo findingsthe mgority has conduded that Mrs. Hager committed fraud inthiscase
and that sheiscgpable of gainful employment outsdethehome. If that evidencewasthesum totd of the
evidenceinthis case, | would accept the ultimate cond usion reached by the mgority opinion. However,
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other facts place the mgority’ s scant findingsinto the proper context, and reved that the evidenceasa

whole does not support its conclusion.

1. Thework history of Mrs. Hager did not establish fraud. The parties were
marriedin 1964. Mr. Hager filed for adivorcein 1989." During the period 1964 to 1989, Mrs. Hager
wasahomemaker and did not work outsdethehome. Mr. Hager worked for CSX Railroad during the
marriage. Whilethedivorcewas pending, Mr. Hager had agross monthly income of $3,465.68; while

Mrs. Hager’ s gross monthly income from SSI was $446.00.

Theevidencefurther reveded that in 1991 Mrs. Hager was“employed”’ for three weeks
asacook inthe home of an dderly man. Shewas paid anomina sumin cash for cooking for the dderly
man. Therewasdso evidencethat prior to thedivorce Mrs. Hager waspaid by ahome hedlthcare agency
totakecareof her invaid mother for afew months, during atimewhen the actua home hedthcareworker

was away.

Theabove-referenced evidenceilludratesthetota work performed by Mrs. Hager prior

tothefind hearinginthiscase. Itisthisevidencethat the mgority has concduded congtituted fraud on the

Thepartieswereeventualy granted adivorcebased upon Mrs. Hager’ scounterdlaim for divorce,
wherein she dleged adultery against Mr. Hager. The divorce was granted on thebassof Mr. Hager's
adultery.



issue of whether Mrs Hager was ableto maintain gainful employment.? The odd jobs Mrs. Hager engaged
inonly briefly do not establish fraud ontheissue of her ability tomaintain full-time employment. Generdly
gpesking, “[f]raud hasbeen defined asincluding dl acts, omissons, and concedlmentswhichinvolvea
breach of legd duty, trust or confidencejusily reposed, and which areinjuriousto another, or by which
undue and unconscientious advantage is taken of another.” Sanley v. Sawell Coal Co., 169 W. Va
72,76, 285 SE.2d 679, 682 (1981) (citations omitted). Mrs. Hager' sfailureto disdosethe odd jobs she
performed did not injureor take advantage of Mr. Hager. Mrs. Hager would sill beentitled to dimony
regardlessof atimdy disclosureof theevidence. Moreover, aspointed out below, the odd jobs performed

by Mrs. Hager were thrust upon her because of insufficient income while the divorce was pending.

2. Thereason for the odd jobs taken by Mrs. Hager. Mrs. Hager testified that
whilethedivorce was pending shehad noincomeother than SSI. Shetedtified thet, dthough shewasnot
physcaly ableto maintain full-timeemployment, her finenad stuation madeit necessary for her todowhet
shecould to try and maintain amesger living exisgence. Mrs. Hager’ sassartion of her finencidly dedtitute

exisencewasrecognized intherecommended decison of thefamily lawv medter. Inthat order, theFamily

“Therewasoneother incident of work by Mrs. Hager. However, thisemployment occurred after
thefind hearing. A few daysafter thefina hearingin 1996, Mrs. Hager was“employed” briefly by a
country club to preparefood and deantables. Mrs. Hager was paid atotd of $430.43 for thiswork. The
maority opinion suggeststhat thiswork occurred in 1995. However, acareful review of the record
indicatesdifferently. Mrs. Hager tedtified in the modification hearing that sheworked briefly for the country
club; but, shewas unsure of the dates. Sheindicated it could have been 1995. However, the owner of
the country club was cdled asawitness. He brought recordswhich showed that Mrs. Hager was briefly
employedin 1996. The owner specificdly testified that he had no record or knowledge of Mrs. Hager
working for him in 1995.



Law Magter noted thet Mrs. Hager hadincurred adebt of $7,705.00 whilethe divorcewaspending. This

amount represented money she had to borrow money from her mother, father, daughter, sonandafriend.

3. Mrs. Hager has limited education, no work experience and is not
physically abletowork. The most glaring deficiency in the mgority opinion concerns Mrs. Hager's
health, age and work experience.®> Themgority opiniondoes not mention theseissues. To begin, Mrs.
Hager is55 yearsold. Shedoesnot have ahigh schoal diplomaor GED. Therecord dearly established
that Mrs. Hager does not have any marketable employment skills. Further, asaresult of an accdent and
ather hedlth problems, she could not work an eight hour job even if she had marketable employment skills?
Mrs. Hager testified regarding her health as follows:

A. ...l hadanaccident in ‘84, the doctors kept mein bed for
two and ahdf monthson my right side. | had to learntowalk again. |
had to learn to sit again and everything.

Q. But you recovered from that didn’t you?

A. No, not exactly. | have nerves problems, irritation.

Q. Waan't that injury dueto afdl and waan't thet to your knee?

*This Court hasprevioudly noted that “atria judge should look [&] . . . the ages of the parties,
which areimportant because agereflectsuponther ability towork[.]” Dyer v. Tsapis, 162W. Va. 289,
296, 249 SE.2d 509, 513 (1978). Further, “our casesreflect thet . . . we have consderedthe. . . hedth
of theparties. . . indetermining . . . dimony awards.” Molnar v. Molnar, 173W. Va. 200, 204, 314
S.E.2d 73, 77-78 (1984).

*The mgority opinion used aspart of itsjustification for asserting that Mrs Hager wasemployable
evidencewhichindicated Mrs Hager did odd work around her house Thisfindingisirrdevant. Mrs. Hager
has not argued that sheis bedridden. Shetedtified that she can do amdl tasksaround the home, at adow
pace.



Didn’t they do a procedure on your knee?
A. They didit on my kneeand my foot and they till don't know
what iswrongwith my foot yet. The Chiropractor, adjusted my back and
hips and everything for fifteen months.
In spite of the above evidence, the mgority opinion concluded that Mrs. Hager isnot
entitled todimony and can find minimumwage employment. Under thisnew and unprecedented standard,
the mgority opinion haspaved theway to deny dimony todl divorced grandmothersinthe State of West

Virginia Clearly thisnew sandard isaretrest to former timeswhen draconian barrierswere erected to

prevent women from obtaining alimony simply because they were women.

4. Thecircuit court’s decision should have been affirmed. The circuit court
heard the evidence that indicated Mrs. Hager did afew odd jobs prior to thefind hearingin the case, and
one odd job after thefind hearing. In Spiteof thisevidence, thecircuit court did not believethe omisson
of theevidence during thefind hearing condtituted fraud in procuring dimony. 1n reaching thisconcluson,
the circuit court was able to see Mrs. Hager and observe her physical condition and demeanor. See
Michad D.C.v.Wanda L.C., 201 W. Va 381, 388, 497 SE.2d 531, 538 (1997) (“ A reviewing court
cannot assesswitness credibility through arecord.”); Petition of Wood, 123 W. Va. 421, 427, 15
S.E.2d 393, 396 (1941) (“Thetrid court heard thewitnesses, observed their demeanor andisin afar
better pogtion to pass upon theweight and credibility of thar testimony than thisCourt.”). Thedrcuit court

concluded, based upon dl the evidence, that evenif Mrs. Hager should have disclosed thefew odd jobs



she performed, the outcome woul d have been the same--she would have been granted dimony. Inthis
regard, our cases have clearly established that “[guestionsreaing to dimony . . . arewithin the sound
discretion of the court and its action with repect to such matterswill not be disturbed on gpped unlessit
clearly appearsthat such discretion hasbeen abused.” Syllabus, in part, Nicholsv. Nichols, 160 W. Va
514, 236 S.E.2d 36 (1977). See Banker v. Banker, 196 W. Va. 535, 548, 474 S.E.2d 465, 478
(1996); Carter v. Carter, 196 W. Va. 239, 244, 470 S.E.2d 193, 198 (1996); Syl. pt. 2, Wood v.
Wood, 190 W. Va. 445, 438 S.E.2d 788 (1993); Syl. pt. 8, Wyant v. Wyant, 184 W. Va 434, 400

S.E.2d 869 (1990). There was no clear showing of abuse of discretion in this case.

| nsteed, the mg ority opinion hastaken acold record and selected certain limited factsto
portray Mrs. Hager as an educated and hed thy woman attempting to take advantage of her husband's
income. Thisisan unfortunate mischaracterization of Mrs. Hager. In redlity, the evidence demondrates
that Mrs. Hager haslimited education, no prior work history, ismiddle aged, and suffersfrom poor hedth
that will not permit her to stand for long periodsof time. Confronted with thisevidence, the mgjority
opinion nevertheless has concluded that Mrs. Hager is capable of finding aminimum wagejob and is
therefore not entitled to dimony. Our caseshave dearly esablished that “[g]bsent afinding of agatutory
bar todimony or afinding of substantia fault or misconduct on the part of the spouse sesking dimony, the
determination of awarding dimony isto be based on ‘thefinancid podtion of the parties’” Banker v.
Banker, 196 W. Va. 535, 541, 474 S.E.2d 465, 471 (1996) (quoting Hickman v. Earnest, 191 W.
Va 725, 726, 448 S.E.2d 156, 157 (1994)). Therecordinthiscasedid not discloseany statutory bar

or “substantial” fault or misconduct to prohibit alimony to Mrs. Hager.
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Theultimate effect of themgority’ sdecisonisto have Mrs. Hager livein poverty, while
Mr. Hager maintainsthe standard of living he had during hismarriage. SeeMolnar v. Molnar, 173 W.
Va 200, 204, 314 S.E.2d 73, 77 (1984) (recognizing that one of the cornerstonesin the equation for
determiningdimony is“theparties accustomed sandard of living.”). Theresulting resolution of thiscase
compelsmeto say that the mgority opinion hasgonealong way in congratulating Mr. Hager for his
adulterous conduct. But see Dyer v. Tsapis, 162 W. Va. 289, 296, 249 S.E.2d 509, 513 (1978)
(“When. . . there has been inequitable conduct on the part of the husband and it appearsthet thewife has
been comparatively blamdess, thetrid court isentitled to award such dimony asjustice and the nature of

the case demandg|.]”).

For the foregoing reasons, | respectfully dissent from the majority opinion.



