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The Opinion of the Court was delivered PER CURIAM.
JUSTICE DAVIS dissents, and reserves the right to file
adissenting opinion.



SYLLABUS

“Inreviewing an order denying amation under Rule 60(b), W.VaR.C.P., thefunction of
theappd latecourtislimited to deciding whether thetrid court abusad itsdiscretioninruling thet sufficient
groundsfor digurbing thefindity of thejudgment werenot showninatimey manner.” SyllabusPoint 4,

Toler v. Shelton, 157 W. Va. 778, 204 S.E.2d 85 (1974).



Per Curiam:

Thisisan apped by Grady D. Hager from an order of the Circuit Court of Boone County
which denied amation made by himunder Rule60(b) of theWest VirginiaRulesof Civil Procedureto alter

ajudgment in a divorce case on the ground that fraud was used to obtain the judgment.

l.
FACTS

The partiesto this proceeding, Grady D. Hager and Pauline Kay Hager, weredivorced
by an order entered by the Circuit Court of Boone County on April 1, 1999. Ingranting thedivorce, the
circuit court adopted afamily law master’ srecommendation that the gppellant, Grady D. Hager, pay his
former wife, Pauline Kay Hager, $800 per month dimony, that he provide her with medicd insurance, and

that he pay $10,000 of her attorney fees.

In the proceedings before the family law madter, the appellee, Pauline Kay Hager, had
teken the pogtion that she had never been previoudy employed outs de the house and that shewas dissbled

and incapable of working. The last hearing was held before the family law master on June 10, 1996.

Based upon the representations made at the hearings, the family law master found thet
PaulineHager had noincome earning ability whatsoever, no training, no employment skillsor working

experience. Asaconsequence, thelaw master recommended that the gppellant pay $300 per month



aimony and pay for PaulineHager’ shedlth insurance and pay her attorney fees. Thecircuit court, after

reviewing the case, adopted the family law master’ s recommendation.

Subsaquent toentry of the court’ sjudgment in the case, the gppellant learned that Pauline
Hager had actualy been working and earning money, and asaconsequence, hefiled amation for the court
to modify that dimony award." Thedircuit court conducted an evidentiary hearing on the motion on July
8, 1999. At that hearing, the gppellant took the position that Pauline Hager had committed fraud on the
family law master and the court when shetook the pogition that shehad never worked outsdethehome
and that shewas disabled and incapable of working. To support his pasition, he produced the testimony

of five witnesses, pay checks and photographs of Pauline Hager performing manual labor.

At theconduson of the hearing, the dircuit court entered an order finding thet the gppd lant
had failed to meet the burden of proof required under Rule 60(b) of the West VirginiaRulesof Civil

Procedure and refused to modify the alimony award.

In the present apped , the gppdlant contendsthat the drcuit court erred in holding that he
hed failed to meet hisburden of proof and in refusing to modify thedimony avard. Hedso daimsthat the

carcuit court erred in failing to make any findings asto the facts upon which the court’ sruling was based.

*Although themoationwasnat initialy designated assamotion under Rule60(b) of theWest Virginia
Rules of Civil Procedure, the parties and the court later treated it as such a motion.
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.
STANDARD OF REVIEW

In Syllabus Point 4 of Toler v. Shelton, 157 W. Va. 778, 204 S.E.2d 85 (1974), this
Court stated:
In reviewing an order denying a motion under Rule 60(b),
W.VaR.C.P,, thefunction of the gppellate court islimited to deciding
whether thetrid court abusad itsdiscretion in ruling thet sufficdent grounds

for disturbing the finaity of the judgment were not shown in atimely
manner.

1.
DISCUSSION

Ashasbeen previoudy indicated, thegppe lant’ sprincipd daminthepresent proceeding

Is that he made a sufficient showing to justify the setting aside of the court’s alimony award.

Rule 60(b) of theWes VirginiaRules of Civil Procedure providesthat acourt may, after
entry of afinal order, relieve a party from that order for fraud. The Rule provides, in relevant part:
(b) Mistakes,; inadvertence; excusable neglect; unavoidable
cause; newly discovered evidence; fraud, etc. On motion and
uponsuchtermsasarejud, the court may relieveaparty or aparty’ slegd
representative from afinal judgment, order, or proceeding for the

following reesons . . . (3) fraud (whether heretofore denominated intringc
or extringc), migrepresentation, or other misconduct of an adverse party;

Theagppdlant’ sspecific dlaminthe present caseisthat hisformer wife, Pauline Hager,

represented to thefamily law master who handled the case that she had not worked when, infact, she hed
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worked and that shewasincapableof working when, infact, shewas capable of working. Pauline Hager,
onthecther hand, daimsthat the record showsthat any work which shemight have engaged in occurred
after thelagt hearing before the family law master and that as a consegquence, shein no way mided the

family law master or the court.

Therecord showsthat during the June 10, 1996 hearing, Pauline Hager specifically
indicated that she had never been employed outside the home, that she had never received any work
training or work education. She specificaly sated thet her soleincomewas $470 per monthfroman SS
check. Shewasasked: “ Q. Do you have any sources of income other thanthat?” Sheresponded, “A.

No, | don’t.”

Inthe hearing after the gppdlant moved to st asdethe dimony award, the gopdlant cdled
asawitnessCathy Turley, whotestified that PaulineHager had worked for her mother and that her mother
paid her for doing 0. Another witness, CharlesBurnsde, who owned aclub caled the Riverview County
Club, testified that Ms. Hager had worked for the country club serving peopleand bussing tables, and that
shewasabletodotherequired work. Additionaly, Kimberly Lilly testified that she had observed Pauline
Hager mowing her lawn and usng aweed egter without difficulty, and sheexpressad theopinionthat Ms

Hager was cgpable of doing manua work. She had dso observed Ms. Hager lift and assist her maother.

Finally, the appellant called Pauline Hager herself asawitness. Ms. Hager, upon

examination, testified that her mother paid her $5 per hour to dowork, and that prior to working for her
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mother, she had worked & the Riverview Country Club for $4.50 per hour. Her job at the dlub conssted
of preparing and sarving food and dearing tables. \When asked when she had worked a the country club,
sheindicated 1995. She dso indicated that she had worked in 1994. When asked why she had not

notified the family law master about her work at the country club, she responded: “Nobody asked me.”

Inthe present proceeding, the gppellant takesthe position that thetestimony and other
evidence adduced a the hearing on hismation to set asde the dimony award plainly showsthat Pauline
Hager did not testify truthfully beforethefamily law master and that her testimony rlated toameaterid fact
inthe case, that is, her previouswork history and her ability towork. The gppellant arguesthat she, in
effect, committed fraud on the court. Thegppdlant aso takesthe pogtion thet in view of this, thetrid court
abusad itsdiscretionin not setting asdethe portion of the April 1, 1999 order awarding her dimony. In
thedternative, herequeststhat thisCourt remand thecasewith theingructionsthat hisalimony obligation
berecal culated based on thefact that Pauline Hager hasthe capacity to earn at least aminimum wage

income.

InGerver v. Benavides, 207 W. Va. 228, 530 S.E.2d 701 (1999), this Court indicated
that ajudgment may be set asdefor fraud or misrepresentation discovered after entry of the judgment.

The Court defined fraud as anything falsely said or done which injures the property rights of another.

InthisCourt’ sview, therecord as deve oped rather planly showsthat Pauline Hager ether

tedtified fasdy, or falled to testify fully, beforethefamily law magter rdating to factswhich are of rdevance
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to her entitlement todimony. She, in effect, took the podition that she had never worked and that shewas
disabled andincgpable of working. At the subsequent hearing on the gppdlant’ smotionto set asdethe
judgment, substantia evidencewasintroduced, including thetestimony of PaulineHager hersdlf, which
showed that she had worked and was capable of working. Thefamily law master’ srecommendation, and
thejudgment ultimately entered by the circuit court, awarded the gppellee dimony based upon thefinding

that she was incapable of working.

ThisCourt bdievesthat PaulineHager, infailing totestify fully and completely and honestly
beforethefamily law medter, in effect, acted fal saly and committed fraud within the meaning of Gerver
v. Benavides, id., and that the circuit court should have set asde the alimony award in this case and

reconsdereditinlight of thefact that, a the very leadt, Pauline Hager iscgpable of earningaminimum

wage.

For thereasons sated, thejudgment of the Circuit Court of Boone County isreversed, and
thiscaseisremanded with directionsthat thedrcuit court recongder PaulineHage'’ saimony awvardinlight

of the showing of her capacity to work.

Reversed and remanded.



