IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

September 2001 Term
FILED RELEASED
December 10, 2001 December 10, 2001
RORY L. PERRY II, CLERK RORY L. PERRY II, CLERK
SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
No. 29644 OF WEST VIRGINIA

OF WEST VIRGINIA

IN RE: KENNA HOMES COOPERATIVE CORPORATION

Appeal from the Circuit Court of Kanawha County
Honorable Irene Berger, Judge
Civil Action No. 99-C-2745

AFFIRMED

Submitted: October 23, 2001
Filed: December 10, 2001

Samuel F. Hanna, Esg. Larry G. Kopelman, Esqg.
Hanna Law Office Law Office of Larry Kopelman & Assoc.
Charleston, West Virginia Charleston, West Virginia

Attorney for J. L. & Bernice Jessup Attorney for Kenna Homes

JUSTICE MAYNARD delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. A landlord or person smilarly Stuated may require atenant seeking to keepa
sarvice animd under the Federa Fair Housng Act, 42 U.S.C. 88 3601 to 3631, andthe West Virginia
Far Housng Act, W.Va Code 88 5-11A-1 to 5-11A-20, to demondrate that he or she made abonafide
effort tolocateacertifying authority and, if such authority islocated, to subject theserviceanimd tothe
gpecidized training necessary for such cartification. If the tenant failsto locate acertifying athority, it is
reasonablefor thelandlord or person amilarly Stuated to attempt to locateacertifying authority and, if one
islocated, to require cartification of the sarviceanimd. If neither the tenant nor thelandlord or person
amilarly Stuated can locate acertifying authority after reasonable attemptsto do S, itisreasonablefor the
landlord or person Smilarly Stuated to require that arecognized training facility or person certify thet the
sarviceanimal hasthat degree of training and temperament which would enablethe serviceanimal to
amdioraetheeffectsof itsowner’ sdisahility andtoliveinitsowner’ shousehold without disturbing the
peace of mind of a person of ordinary sensibilities regarding animals,

2. Under the Federa Fair Housng Act, 42 U.S.C. 88 3601 to 3631, and the West
VirginiaFar HousngAct, W.Va Code 88 5-11A-1t05-11A-20, wherea tenant suffersfrom adisability
which isnot gpparent to aperson untrained in medica maiters, it isreasonable for alandlord or person
amilarly Stuated to requireasecond concurring opinion from aqudified physdan sdected by thelandlord

or person similarly situated to substantiate the tenant’s need for a service animal.

3. TheFederd Far Housng Act, 42U.S.C. 88 3601 to 3631, andtheWest Virginia



Far Housng Act, W.Va Code 88 5-11A-1t0 5-11A-20, requirethat aservice animd beindividualy
trained and work for the benefit of a disabled person in order to be considered a reasonable
accommodeation of that person’ sdisability. A person daming theneed for an dleged sarviceanimd asa
reasonable accommodation of hisor her disability bears the burden of proving these requirements.
4. Under the Federa Fair Housng Act, 42 U.S.C. 88 3601 to 3631, and the West
VirginiaFair Housng Act, W.Va. Code 88 5-11A-110 5-11A-20, alandiord or person Smilarly Stusted
may require adisabled tenant who assertsthe need to keep an aleged service anima to show that the
animd isproperly trained; to produceinwriting theforma assartion of thetrainer that theanimal hasbeen
sotraned; and to present agatement from alicensed physcdan gpecidizing inthefield of subject disability
which certifiesthat thedleged sarviceanimd isnecessary to andioraethe effects of the tenant’ sdisahlity.
5. Under the Federa Fair Housng Act, 42 U.S.C. 88 3601 to 3631, and the West
VirginiaFar HousngAct, W.Va Code 88 5-11A-11t05-11A-20, alandlord or aperson Smilarly Stusted
may requirethat aserviceanima not beanuisance. For example, avidousdog or onewhich howlsand
barksinocessantly could beexduded, evenif theanimd were othewise cartified or trained. Also, alandlord
or personsmilarly Stuated may reguiretheowner of aserviceanima to maintain good sanitary conditions
with respect to the sarvice animd and to befinancidly respongblefor any dameage causad by the sarvice

animal.



Maynard, Justice:

In this declaratory judgment action, the gppdlants, JL. Jessup, J. and Bernice Jessup,
apped fromthe November 15, 2000 order of the Circuit Court of Kanawha County inwhich thecircuit
court found that Rule 21 of the Rulesand Regulations For Occupancy of KennaHomes Cooperative
Corporation, the appdllee, does not violate the Federd Fair Housng Act, 42 U.S.C. 88 3601 - 3631
(1994), or theWes VirginiaFair Housng Act, W.Va Code 88 5-11A-1 - 5-11A-20, @ther onitsface

or asit was applied to the Jessups. After consideration of the issues, we affirm the circuit court.

FACTS

Theappdlants, JL. Jessup, J. and hiswife, Bernice Jessup, purchased ahousing unit of
the gppellee, Kenna Homes Cooperative Corporation, (“KennaHomes'’) in 1984. KennaHomesisa
West Virginia corporation which owns and operates a cooperative housing project located in South
Charleson. Thehousngproject consstsof 400 gpartments. Common areasand buildingsare owned by
Kenna Homes but the individual apartments are owned by residents of the gpartments who are

stockholders in the corporation.

Pursuant to KennaHomes' corporatecharter and by-laws, aprogpectivestockholder must

gpply for ownership of aKennaHomes gpartment, and hisor her gpplication isvoted on by the current
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gockholdersof KennaHomes. Prior to thisvote, progpective sockholdersare given acopy of the* Rules
& Regulations For Occupancy Of KennaHomes” promulgated by the corporation’ sboard of directors*
and must aver in an open meeting before the sockholdersthat, if granted ownership and resdence of a

Kenna Homes apartment, he or she agrees to abide by these rules and regulations.

For many years, owners of KennaHomes' apartmentswere allowed to have pets.
However, effective January 2, 1996, the ockholders voted to request the board of directorsto enact a
rule phasing out animalsand/or reptilesat KennaHomes: Asaresult, the board of directorsenacted Rule
21 of the Rules & Regulations For Occupancy Of Kenna Homes which provides:

Effective January 2, 1996, stockholders voted to phase
out animasand/or reptilesin KennaHomes. Asanimasand/or
reptilesdie, leave or areotherwise digposed of, they shdl not be
replaced; also, sale of stock in the future will be with the
understanding that animal sand/or reptileswill not bealowed.
Thereisexcepted, however, seeing-eyeand hearing-aide dogsor
any other trained dog, provided theanimd isproperly trained and
certifiedfor theparticular disability, licensed and provided further
that the gockholder or resident hasacertificateor authorization
request fromalicensed physdan gpecidizinginthefidd of subject
disability.

At thetimethe Jessups moved into KennaHomes, they owned aY orkiedog. TheYorkie
diedin 1997, after theenactment of Rule 21, and the Jessups obtained two new dogs. The Jessupsgpplied

to the Kenna Homes board of directorsfor permission to keep these dogsintheir apartment asa

KennaHomes bylawsprovidefor aboard of directors compasad of nineindividuas, dl of whom
serve three year terms with three directors el ected each year.
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reasonable accommodation of their disabilities. In support of their gpplication, the Jessups presented
evidencethat Mr. Jessup has been diagnosed with Stills Disease,? high blood pressure, and depression.
Mrs. Jessup sauffersfrom“ devated liver enzymes, [ peptic ulcer disease], pa pitationsand super ventricular
[sic] tachycardia®aswel as DigbetesMdlitus Type2.” They dso presented physicians statements, one
of which indicated that “it isamedica necessity for [the Jessups] with their present heslth ailmentsto be
ableto keep ther petsto suppress both the physicad and mental need for companionship aswell asthe
confinement duetothevariousillnesses” Theboard rgected the Jessups' request to keep thetwo dogs

In their apartment.

Asaresult of controversy surrounding Rule 21, KennaHomesfiled a Petition for
Declaratory Judgment in the Circuit Court of Kanawha County to determine whether theruleisin
compliancewith theapplicablefederd and Satelaw and, if nat, to seek guidance onthevaid limitation of
animasand reptilesintheKennaHomes A partments. The Jessups subsequently sought and weregranted

intervenor status in the declaratory judgment action.

InitsNovember 15, 2000 order, the circuit court ruled that Rule 21 isin compliancewith

both federal and state law. The court reasoned:

“Stillsdiseaseisjuvenile rheumatoid arthritis. Taber’ s Cyclopedic Medical Dictionary 1834
(Clayton L. Thomas, ed. 18th ed. 1997).

Tachycardiais” ananorma rapidity of heart action, usually defined asaheart rate gregter than
100 beats per minute in adults.” Taber’s Cyclopedic Medical Dictionary, supra, 1899.
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Noneof the[Jessups ] physician statementscorrelate
dogs, generdly, or the Jessups two dogs, specificaly, tothe
claimed disabilities. Nor hasthere been any link by expert
affidavit or other offering that these two dogs are a necessary
reasonable accommodation. The*“necessity” for these dogs as
indicated by the physciansisnot rdaedto any specific disability
and isnot related to the Jessups' ahility to Say or live at Kenna
Homes. In other words, even if one accepts the physician's
datements astrue, the Jessups can live and function at Kenna
Homes without their dogs.

The Jessups now appeal this order.

STANDARD OF REVIEW

“A dircuit court’ sentry of adeclaratory judgmentisreviewed denovo.” SyllabusPoint
3, Coxv. Amick, 195W.Va. 608, 466 S.E.2d 459 (1995). “[A]ny determinations of fact made by the
creuit court in reeching itsultimate resol ution are reviewed pursuant to aclearly erronecus standard. 1d.,

195 W.Va. at 612, 466 S.E.2d at 463.

Intheindant case, weare asked toreview whether Rule 21 of KennaHomes occupancy

rules violates the federal or state fair housing acts.
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DISCUSSION

The Jessupsassart that Rule 21 isfacidly invaid under the Federd Fair Housing Act
becauseit falsto providefor areasonable accommodation unlessthedogsat issue are properly trained,
catified for aparticular disahility, licensad, and an authorization request from aphysdan gpecidizing inthe
field of the subject disahility isproduced. Therefore, say the Jessups, Rule 21 ismoreregtrictivethan
federa law which does not mandate that service dogs be specidly trained or certified, or that alicensed

physician authorize the need for the animal.

KennaHomesrespondsthat Rule 21 isfair and objective and providesfor necessary
reasonable accommodations. Also, assarts KennaHomes, the Jessups havefailed to meet their burden
of showing that their dogs are necessary to afford them an equal opportunity to use and enjoy their
gpatment. Finadly, KennaHomesarguesthat the caselaw interpreting the Federa Fair Housing Act
recognizestheindividud training of ananimda asavdidfactor in determiningwhether theanimd isasarvice

animal.*

‘TheWest VirginiaHuman Rights Commisson filed abrief withthis Court, asamicus curiag, on
behdf of the Jessups. We appreciate the Commission’ sinput and we have consdered it in making our
decision.

TheCommisson urges, asonedf itsarguments that adedaratory judgment actionisingppropriate
intheingtant case because it deprivesindividuads of the opportunity to have requestsfor serviceanimal
accommodations congdered inthelight of particularized factsand drcumdtances. Wergett thisargument.



It isundigputed that KennaHomeshasagenerd right to prohibit pets® However, thisright
islimited by federd and state lawswhich providethat adisabled tenant hastheright to keep aservice
animd to amdioratetheeffectsof hisor her disability. The Federd Fair Housing Act, at 42U.S.C. §
3604(H(2)(A) (1994) (“FFHA”), makesit unlawful “[t]o discriminate againgt any person in theterms,
conditions, or privileges of sale or rental of adwelling, or in the provision of servicesor facilitiesin
connectionwith such dwelling, because of ahandicap of . . . that person[.]” According to subsection
(3)(B), discriminationind udes*“arefusa to makereasonableaccommodationsinrules, policies, practices,
or sarvices, when such accommodations may be necessary to afford such person equa opportunity to use

and enjoy adwelling[.]” For purposesof theact, “‘[h]andicgp’ means ... (1) aphysicd or mental
imparment which substantialy limitsone or more of such person’smgor life activities, (2) arecord of
having such animpairment, or (3) being regarded as having such animparment[.]” 42 U.S.C. 8 3602(h)

(1994).

TheWest VirginiaFair Housng Act (WVFHA) isfound a W.Va Code 88 5-11A-1to
5-11A-20. Thelanguage of therdevant sections of theact ether follow very dosdy or isverbatimto the

languageinthefederd act. W.Va Code 8§ 5-11A-5(b) (1992) makesit unlawful “[tlo discriminateagaingt

*KennaHomesisacorporation under theWest VirginiaCorporation Act, W.Va Code § 31-1-1,
et 32g. According to W.Va Code § 31-1-8(), corporations under the act havethe power “[t]o make
and dter bylaws, not inconsstent with its articles of incorporation or with the laws of thistete, for the
adminigration and regulation of thebusnessand affairsof thecorporaion.” Therefore, generd corporate
law supportstheability of the stockholdersand board of directorsof KennaHomesto enact and enforce
ano animal policy.



any person in theterms, conditionsor privileges of sale or renta of adweling, or in the provision of
sarvicesor fadllitiesin connection therewith, because of race, color, reigion, ancedtry, sex, familid atus,
blindness, handicap or national origin[.]” Discrimination includes“[a] refusal to make reasonable
accommodationsinrules, palicies, practices or sarviceswhen such accommodations may be necessary to
afford such person equa opportunity to useand enjoy adwelling[.]” W.Va. Code § 5-11A-5(f)(3)(B)
(1992). Finally, W.Va Code § 5-11A-3(g)(1) (1992) providesthat “* [nandicap’ means, with respect
toaperson: (1) A physca or mental impairment which subgtantidly limitsone or more of such person’'s
mgor lifeactivities; (2) A record of having such animparment; or (3) Being regarded ashaving such an

impairment[.]”

Our practiceisto,

look[] to federd discrimination law deding with Title VII of the
Civil Rights Act of 1964, 42 U.S.C. § 2000eto e-17 (1994)
wheninterpreting provisonsof our dat€ s human rights Setutes.

Just as Title VIl isthe federd andogue to our Human
Rights Act, the Federd Fair Housing Act, 42 U.S.C. § 3601-
3631 (1994) isthe precedent federa act that served asthe
genesis of our state fair housing act. Based onthis Court’s
longstanding practice of goplying thesameandyticd framework
usad by thefederd courtswhen deciding cases arisng under the
HumanRightsAct, decisonsinvolving the Federd Fair Housing
Act are equally valid precedent provided that the statutory
language under consideration is similar.

Human Rights Com' n v. Wilson Estates, 202 W.Va. 152, 158, 503 S.E.2d 6, 12 (1998) (citations
omitted). Asstated above, the provisionsof the State act at issue here, W.Va. Code 88 55-11A-5(b),

55-11A-5(f)(3)(B), and 55-11A-3(g)(1), arevirtudly identica to their federa counterparts. Accordingly,
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we will look to federal precedent to decide the case before us.

Federal courts have described the FFHA as,

abroad mandateto diminate discrimination againg and equdize
housing opportunitiesfor disabled individuds. TheHouse Report
on the[FFHA] identifiesa* clear pronouncement of anationa
commitment to end the unnecessary exclusion of personswith
handicapsfromthe American maindream,” H.R.Rep. No. 711,
100th Cong., 2d Sess. 18, U.S.Code Cong. & Admin.News
1988, pp. 2173, 2179, and addsthat ‘the right to be free from
housing discrimination is essentia to the goa of independent
living.”

Bronkv. Ineichen, 54 F.3d 425, 428 (7th Cir. 1995). Towardthisend, “[tlhe[FFHA] ... requiresan
accommodetion for personswith handicgpsif the accommodationis (1) reasoneble and (2) necessary (3)
to afford handicapped persons equal opportunity to use and enjoy housing.” Bryant WoodsInnv.
Howard County, Maryland, 124 F.3d 597, 603 (4th Cir. 1997) (citation omitted). To establisha
prima facie case under the FFHA, the plaintiff is required to show that,

(1) [plaintiff] suffersfrom ahandicgpasdefinedin42U.SC. §

3602(h); (2) defendants knew of [plaintiff’ s handicap or should

reasonably beexpected to know of it; (3) accommodationsof the

handicap ‘may be necessary’ to afford [plaintiff] an equal

opportunity to use and enjoy the dwelling; and (4) defendants

refused to make such accommodation.

U.S v. California Mobile Home Park Management Co., 107 F.3d 1374, 1380 (9th Cir. 1997)

(citations omitted).



The FFHA requiresan accommodation only if aperson suffersfroma®handicap,” which
isaphyscd or mentd imparment thet subgtantidly limitsoneor moremgor lifeadtivities, such astheability
towork, walk, talk, see, or hear. 42 U.S.C. § 3602(h); and 29 C.F.R. § 1630.2(i). Second, only
accommodationsthat are* reasonable’ arerequired. “[SJome accommodationsmay not bereasonable
under thecircumatancey .]” Bronk, 54 F.3d a 429. “Thereguirement of reasonable accommodation does
not entall an obligation todo everything humeanly possibleto accommodate adisabled person; codt (tothe
defendant) and benfit (to the plaintiff) merit consideration aswell.” Id. (footnote and citations omitted).
Third, the FFHA requires the accommodation to be“necessary.” “[ T]he concept of necessity requiresa
aminimum the showing that the desired accommodation will affirmatively enhanceadissbled plaintiff’s
qudity of life by amdiorating the effects of the disability.” Id. The necessity element “requiresthe
demondration of adirect linkage between the proposad accommodation and the equia opportunity’ tobe
provided to the handicgpped person. Thisrequirement hasatributes of acausation requirement.” Bryant
WoodsInn, 124 F.3d at 604. Further, the equa opportunity requirement meansthat the FFHA “does
not require accommodations that increasea benefit to ahandicapped person abovethat provided toa
nonhandi capped person with repect to mattersunrelated to thehandicap.” Id. Findly, “ [t]he plaintiff
bearsthe burden of proving each of these. . . e ementsby a preponderance of theevidence.” 1d., 124

F.3d at 604.

Reasonable accommodation under the FFHA and the WV FHA may mean that adissbled



person can own a“ sarvice animd” where animas are otherwise prohibited. Under the Americanswith
DisabilitiesAct (*ADA”), 42 U.S.C. § 12101, et seq. [1990], asarviceanimd isdefined as* any guide
dog, sgnd dog, or other animd individualy trained to do work or perform tasksfor the benefit of an
individual withadisability[ ]” 28 C.F.R. §36.104 (2001). According toregulationspromulgated by the
Secretary of Housing and Urban Deve opment concerning what condtitutes areasonableaccommodetion

under the FFHA:

A blind applicant for rental housing wantsto liveina
dwdling unit with aseeing eyedog. Thebuilding hasano pets
palicy. Itisaviolation of § 100.204 for the owner or manager of
the gpartment complex to refuse to permit the gpplicant tolivein
the gpartment with a seeing eye dog because, without the seaing
eye dog, the blind person will not have an equa opportunity to
use and enjoy adwelling.’

Thexeanimasaredsorefaredtoas”assg animas’ or “support animas” Thisopinionwill use
the term “service animals.”

Inadditionto guidedogsfor thevisudly impaired, thereare severa other typesof servicedogs.
For example, hearing dogsaretrained to dert ahearing impaired individud when asound, such asaknock
onthedoor, occurs. Thereareasssance dogswhich aretrained to aid mohility-imparedindividuasby
performing such tasks as carrying, fetching, opening doors, ringing doorbells, activeting eevator buttons
Seedying aperson whilewalking, heping aperson up after thepersonfdls etc. An“SagDog’ istrained
to as3 g personswith autism by derting itspartner to distracting repetitive movements common among
thosewith autism, and thusalowing the person to sop themovement. Also, an autigtic person may have
difficulty with sensory input and need the same support servicesfrom adog that adog might givetoa
personwhoishlind or deef. Findly, there are Saizure Response Dogswhich aretrained to assst aperson
withasaizuredisorder. For example, thedog may sand guard over the person during asaizure, or thedog
may go for help. A few dogs havelearned to predict asazure and warn the person in advance. SeeThe
Board of Regentsaf theUniversty of Wisconan Sysem, “ Univeraty of Wisconan SaviceAnimd Palicy,”
(1999), availableat http:/mww.wisc.edw/adac/wiscinfo 12020114.html. Thislistisnot intended to be
exhaustive.
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24 C.F.R. 100.204 (2001) (footnote added).® Similarly, West Virginia regulations indicate:

Itisunlawful for any persontofall or refuseto show, rert,

or lease any housing accommodations or real property to a

personwith adisability whoisrequired to be accompanied by a

guideanimd or by an attendant; or to evict any personfor this

reason. Policies which restrict the availability of housing

accommodationsto personswithout petsshall bevoid with

respect to persons with a disability who require guide animals.

77 C.SR. § 1-6.6 (1994).°

Thereare severd federd caseswhich ded with whether an animal condtitutes aressonable
accommodation under the FFHA.. InBronk v. Ineichen, 54 F.3d 425 (7th Cir. 1995), two profoundly
desf women sued their former landlord under the FFHA for refusing to alow themto kegp adog in thelr
rented townhouse. Thejury found againg the plaintiffs. The United States Court of Appedlsfor the
Saventh Circuit reversed and remanded for anew trid. Thecourt found “ample evidenceto support the
determingtion of nolighility,” but was* concerned thet thetendered jury ingtructionsmay have confused jury
membersby unnecessarily conflaing locd, sate, and federd law.” 1d., 54 F.3d a 427. Specificdly, the
Bronk court explained:

Wereit acknowledged by the partiesin this case that
Pierre[the dog at issue] wasahearing dog providing needed

8Seealso, 28 C.F.R. 36.302(c) (2001) (“ Generdly, apublic accommodation shall modify
policies, practices, or proceduresto permit the use of aserviceanimd by anindividud with adisability”);
and 24 C.F.R. 960.705(a) (2001) (concerning animalsthat as3st, support or provide serviceto persons
withdisabilitiesin public housing). Although theinstant case does not involve public housing, these
regulations are helpful in interpreting reasonable accommodation provisions in the FFHA.

‘Smilaly, 77 C.SR. 8§1-7.5(1994) providesthat “[i]ndividuaswith disabilitieshavetheright to
be accompanied by a guide animal in any place of public accommodation.”
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assistanceto the plaintiffs, this case might be susceptibleto
determination asamatter of law. Baanced againgt alandlord’'s
economic or aesthetic concerns as expressed in ano-pets palicy,
adedf individud’ s need for theaccommodation afforded by a
hearing dogis wethink, per sereasonablewithin the meaning of
thegatute. Pere ssill leve, however, was hotly contested,
and therewas ample evidence to support ajury determinationin
favor of thedefendant. Other thantheir own protestationsand
sf-sarving affidavitswhichwereundermined a trid, plaintiffs
offered no evidencethat Fierre had ever had any discernibleskills
Thedefendant, ontheother hand, introduced evidencethet Pierre
was not a hearing dog -- the testimony of plaintiffs former
roommeate and the defenseexpert -- and impeached plaintiffson
anumber of aspectsof their testimony including the claim that
Rerrehad been certified a atraining center. Giventhisleve of
uncertainty and conflicting evidenceabout Fierre straining levd,
it waswdl withinthe province of arationd jury to condludethet
Rerre sutility to plaintiffswasas s mple house pet and weagpon
againg cranky landlord, not necessarily inthet order. If Pierre
was not necessary as a hearing dog, then his presencein the

townhouse was not necessarily a reasonable accommaodation.

Id., 54 F.3d at 429 (footnote omitted). The court’ sdifficulty with the jury indructionswasthet thetria
court combined requirements of locd, date, and federd law which may havelead thejury to erronecudy
infer that without school training adog cannot be aressonable accommodetion. The court explained thet

professional credentials may be a part of the sum in determining whether adog is areasonable

accommodation, but “they are not its sine qua non.” 1d., 54 F.3d at 431.

In Green v. Housing Authority of Clackamas County, 994 F.Supp. 1253 (D.Or.
1998), the United States Didtrict Court for the Didrict of Oregon granted summary judgment on behalf of
adedf plaintiff inhisFFHA daimagaing hislandlord for refusngtodlow himtohaveasarvicedog. The

dispute waswhether plaintiff’ shearing assistance dog was, infact, ahearing ass sance dog or smply a
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household pet. Thelandlord argued that the dog was not an gppropriate accommodation for theplaintiff’'s
disahility becausethe plaintiff wasunableto produce any “verification” that thedog wasa* certified”
hearing assgancetrained anima. Green, 994 F.Supp. a 1255. Thedidrict court rgected thisargument,
and explained,

thereisno federal or Oregon certification process or
regquirement for hearing dogs, guidedogs, companionanimals, or
any type of service animal. Thereisno federal or Oregon
certification of hearing dog trainers or any other type of service
animd. Theonly requirementsto bedassfied asasarviceanimal
under federd regulationsarethat the animad be (1) individudly
trained, and (2) work for the benefit of adisabled individual.
Thereisno requirement asto theamount or type of training a
serviceanimd must undergo. Further, thereisno requirement as
totheamount or type of work aservice anima must providefor
the benefit of the disabled person. 28 C.F.R. §36.104. The
regul ations establish minimum requirements for service animals.

FRantiffsdam thet the dog underwent individud training
a homeand wasdso trained by aprofessond trainer. Plantiffs
datethat the dog derted [plaintiff] to saverd sounds, including
knocks at the door, the sounding of the smoke detector, the
telephoneringing, and carscoming into thedriveway. [The
landlord’ §] requirement that an asssance anima betrained by a
catified trainer of assganceanimas or & least by ahighly skilled
individud, hasnobagsinlaw or fact. Thereisnorequirementin
any statute that an assistance animal be trained by a certified
trainer.

Green, 994 F.Supp. at 1255-1256.

Finally, in Janush v. CharitiesHousing Development Corp., 169 F.Supp.2d 1133
(N.D.C4. 2000), theplantiff, who suffered from asaverementa hedlth disability, wasdenied permisson

to havetwo birdsand two cats. Shebrought suit under the FFHA and dleged that the animal slessened
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theeffectsof her disability by providing her with companionship and were necessary to her menta hedlth.
The court denied the defendant’s motions to dismiss and for summary judgment, and reasoned:
Thelega bassfor defendants mation gppearsto bethe
assartionthat Cdlifornia sdefinition of a* servicedog” should be
read into the federal statute to create a bright-line rule that
accommodation of animals other than service dogsis per se
unreasonable. See Cal. Civ.Code. 8§ 54.1(b)(6)(C)(iii).
Although the federal regulations specifically refer to
accommodation of seeing-eyedogs, thereisno indication that
accommodation of other animal sisper seunreasonableunder the
datute. Infact, thefederd regulaionsprovide abroad definition
of sarviceanimds. “ Sarviceanimd meansany guidedog, sgnd
dog, or other animd individudly trained to do work or perform
tasksfor the benefit of an individud with adisability. ...” 28
C.F.R. 8§ 36.104.

Janush, at 169 F.Supp.2d at 1135-36 (footnote omitted).

We now congder the specific facts of thiscasein light of the principles set forth above.
Initsruling below, thecircuit court assumed that the Jessups suffer froma“handicap” under the FFHA.
Our ownreview of therecord reveds nothing which indicatesthat thisfinding isdearly wrong. Indeed,
therecord reved sthat both Mr. and Mrs. Jessup suffer from conditionswhich most likely subgtantialy
impair tharr mohility. Accordingly, this Court presumesthat the Jessups suffer froma“handicgp” for the

purpose of our analysis.

Contrary to the Jessups' claim, we believe that arequirement that a service dog be

“properly trained” does not conflict with federd or statelaw. Federd regulationsinterpretingthe ADA
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defineaserviceanimad asonethat isindividualy trained. 28 C.F.R. § 36.104 (2001). Thecourtin
Greendated asoneof therequirementsof asarviceanimd that it be“individudly trained.” Green, 94
F.2d at 1256. Also, the Bronk court said that the evidence was sufficient to support adefense verdict
where thejury could conclude from the evidence that the aleged sarvice dog had no discarnible skillsas
ahearing dog. Obvioudy, adog cannot acquire discernible skillsasasarvice dog without sometype of
training. Whilethe courtsin Bronk and Green did say that the FFHA does not require professional
training, certainly sometypeof traningisnecessry totrandformapet intoasarviceanimd. Significantly,
Rule21 doesnot mandate“ professond” training, only “proper” training. Therefore, wecondudethat the
requirement under Rule 21 that an dleged service dog be* properly trained” doesnot violatethe FFHA

or the WVFHA.

Second, the Jessups aver that therequirement in Rule 21 that aservice dog be“ certified
for the particular disability” violatesthe FFHA and the WVFHA. As s forth above, federa caselaw
holdsthat an anima doesnot haveto have professond credentia sin order to beaserviceanima under

the FFHA. Thisisbecausethere gopear to beno uniform sandardsor credentiding criteriagppliedto dl

“Other definitionsof “serviceanimads’ indude: “animastrained to assst people with disabilities
intheactivitiesof normd living,” Universty of Wisconsn Service Animad Policy (1999), availableat
http:/Avww.wisc.edw/adac/wiscinfo 12020114.html; “[g)ny anima/dogindividualy trainedtodowork or
perform tasksfor the benefit of apersonwith adisability,” DdtaSociety, Service Anima/Service Dog
Frequently Asked Questions(FAQS) (2001), availableat http:/AMww.dd tasoci ety .org/dsh200.htm; and
“dogsthat are gpecidly trained to help overcome specific limitationsthat aperson with disabilities may
have” Don Alfera, Scleroderma World Service Dogs (2000), available at
http://www.sdworld.org/service/service.html.
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saviceanimasor sarviceanimd trainers™ Further, thereisnofederd certification process, see Green,
supra, and weareaware of noWes Virginiacertification process, for any typeof serviceanima. Absant
uniform professond or legd standards of certification for service animasor sarviceanimal traners, a
requirement that aservice dog betraned by acertified traner, or certified by agovernmentd entity, would
placetoo great aburden on disabled personsand wouldviolatethe FFHA and the WVFHA 2 Therefore,
read initsstrictest sense, KennaHome' s certification requirement would appear to violatethefedera

courts' interpretation of the Federal Fair Housing Act.

However, KennaHomesindicated a oral argument itswillingnessto administer Rule21
inaflexiblemanner, and thisCourt agressthat Rule 21 can beenforced inaway that would not violatethe
FFHA. Accordingly, weset forth saverd guiddineswhich should govern theissue of certification. A
landlord or person smilarly Stuated may require atenant seeking to keep aservice anima under the
Federd Fair Housng Act, 42 U.S.C. 88 3601 to 3631, and theWes VirginiaFair Housng Act, W.Va
Code 88 5-11A-1 to 5-11A-20, to demonstrate that he or she made a bonafide effort to locate a

cartifying authority and, if such authority islocated, to subject thesarviceanimd tothepedidized traning

"See Delta Society, “ Service Animal/Service Dog Consumer Information,” available at
http:/Mmww.dd tasoci ety.org/dsb100.ntm. However, attached to KennaHomes' responsetothepetition
for gpped isacopy of acertificate from Nationd K-9 School For Dog Trainersin Columbus, Ohio.
Therefore, while gpparently there are no uniform professond certificationsfor dl typesof service dog
trainers, professond certificationsdoexist for some. Accordingly, aperson seeking to kegp aservice dog
asareasonableaccommodation of hisor her disability may be ableto produce aprofessond certification.

“See, however, W.Va. Code § 5-15-4(c) (1994) of the State' s“White Cane Law,” concerning
the equa right of blind and disabled personsto use public fadilities, which providesthat upon request the
blind or disabled person shdl “ present for ingpection credentia sissued by an accredited school for training
guide or support dogs.”
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necessary for such certification. If thetenant failsto locatea certifying authority, it isreasonablefor the
landlord or personsmilarly Situated to attempt to locate acertifying authority and, if oneislocated, to
reguire certification of theserviceanimdl. If neither thetenant nor thelandlord or person smilarly Stuated
can locate acertifying authority after reasonable attemptsto do o, it isreasonable for the landlord or
person smilarly Stuated to require that arecognized traning fadlity or person certify thet the serviceanimad
hasthet degreeof training and temperament which would enadlethe sarviceanimd to amdiorate the effects
of itsownersdisaility and toliveinitsowner' shousehald without disturbing the peace of mind of aperson

of ordinary sensibilities regarding animals.

Wedo not believethat theseguiddinesare a oddswith the provisonsof Rule21. The
rulemerdly requiresaserviceanima to be“ certified for theparticular disability.” “Certification” amply
means*[tlheformal assartioninwriting of somefact.” Black’sLaw Dictionary (6th ed. 1990), 227. This
Court determined abovethat it isnat improper under thelaw to require that asarviceanimd be“ properly
trained.” Further, the burden ison the person claiming the need for aservice anima asareasonable

accommodation to show that
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hisor her anima isproperly trained. Inlight of this, it isnot unreasonable to require proof of proper
training in the form of awritten assertion by thedog's trainer that the dog has been trained to perform

specific tasks. ™

Fndly, the Jessups chdlenge the requirement in Rule 21 of acertificate or authorization
request from alicensed physician specidizingin thefield of the subject disability. One of thetwo
requirementsto be classfied asaserviceanima under the FFHA isthat the anima work for the benefit of
thedisabled individud to amdioratethe effects of the disability so that the disabled person hasan equa
opportunity to use and enjoy hisor her dwdling. Asdated earlier, the necessity eement “requiresthe
demondration of adirect linkage between the proposad accommodation and the equia opportunity’ tobe
provided to the handicgpped person. Thisrequirement hasatributes of acausation requirement.” Bryant
WoodsInn, 124 F.3d a 604. Inorder to show that the disabled person needsthe asssance of aservice
animd to andiorate the effectsof hisor her speaific disability, it is reasonableto require the opinion of a
physician who isknowledgeabl e about the subject disability and the manner iswhich aservicedog can
amdioratethe effectsof thedisability. Absent any dear law tothe contrary, we do not beievethat this

requirement violates the FFHA or the WVFHA .*

"Rule21 dsorequiresasarvicedog to be“licensed.” Thisrequirement isnot discussed in detall
inthebriefstothisCourt. Weareawareof no specid licenang provisonsin West Virginiafor sarvice
animds. Accordingly, we presumethat Rule 21 merdly requiresthat service dogs belicensad in theevent
that themunicipdity leviesand collects an annud licensetax upon the privilege of kegping adog asapet
within the limits of the municipality. See W.Va. Code § 8-13-10 (1969).

“Thisrequirement iscons stent with this State’ s“ Rules Regarding Discrimination Against
IndividualsWith Disabilities.” Accordingto 77 C.S.R. 8 1-3.1 (1994) concerning “V erification of
Disability,”
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Inaddition, werecognizethat atenant may suffer from adisahility, asdefined by the FFHA
andtheWVFHA, whichisnot readily gpparent to alandlord or aperson smilarly Stuated. Asdiscussd
above, adisahility under the FFHA and the WVFHA indudes nat only obviousonessuchasblindnessor
deafnessbut any impairment which subgtantidly limitsoneor moremgor lifeactivities, arecord of having
such animparment, or being regarded as having such animparment. Therefore, we hold that under the
Federd Fair Housng Act, 42 U.S.C. 88 3601 to 3631, and theWes VirginiaFair Housng Act, W.Va
Code 88 5-11A-1 10 5-11A-20, where atenant suffersfrom adisability which isnot apparent to aperson

untrained inmedica matters, it isreasonablefor alandlord or person amilarly Stuated to requireasecond

If, a thetime of public hearing, thereisaquestion or
dispute asto whether the complainant isan individua with a
disability, or asto the nature of the impairment, the burden of
proof shal be upon the complainant to present by reasonable
medical opinions. . . [t}he nature of the disability . . . [a]lny
limitations caused by said disability; and. . . [a]ny redtrictions
upon the disabled individual’ s work activity][ ]

We caution, however, that inquiries concerning the nature of aperson’ sdisability must be limited for the
specific purpose et forthin Rule 21, i.e., the determination whether aperson daming that ownership of

asavicedog, asanexceptiontoa “no pets’ palicy, isnecessary asareasonable accommodetion of the
person’s disability. Otherwise,

Itisunlawful for any personto mekeany writtenor ord
record or inquiry, or requirethe completion of any application
which seeks information concerning the disability of any
prospective purchaser, tenant, or prospective occupant of any
housing accommodationsor red property unlesssuchinformetion
Isrequired by an agency of date or federal government and the
person datescearly that theinformeation requested isintended for
use solely by the government agency.

77 C.SR. § 1-6.3 (1994).
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concurring opinion from aqualified physician selected by thelandlord or person smilarly Stuated to

substantiate the tenant’ s need for a service animal.

Fndly, weemphas zethat the FFHA and the WV FHA requirethat the serviceanimal be
areasonableaccommodetion. Thismeansthat under the Federd Fair Housng Act, 42 U.S.C. 88 3601
to 3631, and theWest VirginiaFair Housng Act, W.Va Code 88 5-11A-1to 5-11A-20, alandlord or
person Imilarly Stuated may require that aservice anima not beanuisance. For example, aviciousdog
or onewhich howls and barksincessantly could be exduded, evenif theanima were otherwise certified
or trained. Also, alandlord or person smilarly Stuated may require the owner of aserviceanima to
maintain good sanitary conditions with repect to the service animd and to be finanadly respongblefor
any damage caused by the service animal.

Insum, we hold that the Federd Fair Housing Act, 42 U.S.C. 88 3601 to 3631, and the
Wes VirginiaFair Housng Act, W.Va Code 88 5-11A-1 to 5-11A-20, requirethat aserviceanima be
individualy trained and work for the benefit of adisabled personin order to be consdered areasonable
accommodeation of that person’ sdisability. A person daming theneed for an dleged sarviceanimd asa
reasonable accommodation of hisor her disability hastheburden of proving theserequirements. Further,
under the Federal Fair Housing Act, 42 U.S.C. §8 3601 to 3631, and theWest VirginiaFair Housng Act,
W.Va Code 88 5-11A-1t05-11A-20, alandlord or person similarly Situated may require adisabled
tenant who assarts the need to keep an dleged service animd to show thet theanimd is properly trained;
to producein writing theformal assartion of thetrainer that the animal has been o trained; and to present
agatement from alicensed physdan spedidizing inthefied of subject disahility which certifiesthat the
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alleged service animal is necessary to ameliorate the effects of the tenant’s disability.

The Jessups further assert, however, that Rule 21 isinvaid asit was gpplied to them
becausethey should be permitted to kegp their two dogs as areasonable accommodeation under the FFHA
andtheWVFHA. Wedonat agree. Assetforth aove, the FFHA requiresthat ananimad beindividualy
trainedin order tobeaserviceanima. Thereisno evidencethat the Jessups dogshave beenindividualy
trained or have any discernibleskills. Further, the Jessups havefailed to show that their two dogsare
necessaxy for themto have anequd opportunity to useand enjoy thar gpartment. Asstated by thedrcuit
court, “[t]he* necessity’ for thesedogsasindicated by the physiciansisnot rlated to any specific disability

and is not related to the Jessups’ ability to stay or live at KennaHomes.” We agree.

The evidenceindicatesthat the dogs provide comfort and companionship to the Jessups.
However, the same can be said of mogt household pets. Pdliaive care and the ordinary comfort of apet
arenct Sufficient tojudtify arequest for asarvice animad under the FFHA and the WVFHA . Thereisdso
evidencethat thedogssimulate Mr. Jessup towak moreregularly and for longer periodsof time: Nothing,
however, prevents Mr. Jessup from maintaining ahedthy, active lifestyle without the dogs. Wefind,

therefore, that the dircuit court properly found that Rule 21 does not violatethe FFHA or the WVFHA as

e recognize that some chronic and severe psychoses, such as schizophrenia, can subdtantialy
restrict aperson’ sability to form and sustain human relationships of friendship, companionship, and
affection. Research has shown that acompanion pet canin some cases materidly improve the qudity of
life of such persons. SeeFuller Torrey, M.D., Surviving Schizophrenia, Harper Collins 1983, 3d ed.
pp. 235-237. Nothing inthisopinionwould bar the balanced cons deration of awel-documented request
for approval of acompanion pet in such a case.
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applied to the Jessups.*®

Thiscaseisdifficult becauseit requiresthe Court to ba ance theimportant but conflicting
rightsof peoplelivinginfarly dosearcumgances Theright tokegpananima must bebdanced agang
the hedlth interests of other tenantswho may have serious dlergies, emphysema, or other respiratory
problemswhich may beaggravated by anima hair, fur, dander, feathers, droppingsor parasitessuch as
fleesand ticks. Further, thiscase should not be misused to permit aperson to kegp an animd asamere
pet when that animd isnat, infact, abonafide serviceanimd, properly trained or certified to accommodate

a specific and genuine disability.

V.

CONCLUSION

For thereasons sated above, weaffirm theNovember 15, 2000 order of the Circuit Court
of Kanawha County which found that Rule 21 of the“ Rules Of Occupancy For KennaHomes’ doesnot
violate state or federal law either on its face or asit was applied to the Jessups.

Affirmed.

“Fndly, we notethat Rule 21 refers specificaly to service“dogs.” While gpplicablefederd
regulationsdo nat limit “serviceanimals’ to dogs theliteraturewe reviewed concarning different typesof
sarviceanimalsrefer solely todogs. Seefootnote 6, supra. Accordingly, wedo not believethat Rule
21 isinvalid for this reason.
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