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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “The gandard of review gpplicable to an goped from amoation to dter or amend
ajudgment, made pursuant to W. Va. R. Civ. P. 59(e), isthe same standard that would apply to the
underlying judgment upon which themoation isbased and from which the gpped to thisCourt isfiled.”
Syllabus Point 1, Wickland v. American TravdllersLifelns. Co., 204 W.Va. 430, 513 S.E.2d 657
(1998).

2. ““Theformulaion of jury indructionsiswithin the broad discretion of adreuit court,
and adrcuit court'sgiving of anindructionisreviewed under an abuse of discretion Sandard. A verdict
should not be disturbed based on the formulation of the language of thejury indructions so long asthe
Indructions given asawhole are accurate and fair to both parties’ - Syllabus Point 6, Tennant v. Marion
Health Care Foundation, Inc., 194 W.Va 97, 459 S.E.2d 374 (1995).” Syllabus Point 1, Walters
v. Fruth Pharmacy, Inc., 196 W.Va. 364, 472 S.E.2d 810 (1996).

3. ““Itwill bepresumed thet atrid court acted carrectly ingivingor inrefusng togive
ingructionsto thejury, unlessit gppearsfrom therecordin the case that theindructionswere prgudicidly
erroneous or that theingructions refused were correct and should have been given.”  SyllabusPoint 1,
Sate v. Turner, 137 W.Va 122, 70 S.E.2d 249 (1952).” Syllabus Point 1, Moran v. Atha
Trucking, Inc., 208 W.Va. 379, 540 S.E.2d 903 (1997).

4, “‘1f there be evidence tending in some gppreci abledegree to support thetheory

of proposed ingructions, it isnot eror to give such indructionsto thejury, though the evidence be dight,



or eveninsufficient to support averdict based entirely on suchtheory.” Syllabus Point 4, Shedeker v.
Rulong, 69 W.Va 223, 71 SE. 180 (1911).”
Syllabus Point 2, Moran v. Atha Trucking, Inc., 208 W.Va. 379, 540 S.E.2d 903 (1997).

5. “A party isnot barred from recovering damagesin atort action solong as his
negligenceor fault doesnot equa or exceed thecombined negligenceor fault of the other partiesinvolved
intheaccident.” Syllabus Point 3, Bradley v. Appalachian Power Co., 163 W.Va 332, 256 SE.2zd
879 (1979).

6. “A fundamental legd principleisthat negligenceto be actionable must bethe
proximate cause of theinjury complained of and must be suchas might have been reasonably expected to
produce an injury.” Syllabus Point 2, McCoy v. Cohen, 149 W.Va. 197, 140 S.E.2d 427 (1965).

7. “Proximate causeisavitd and an essentid dement of actionable negligenceand
must be proved to warrant arecovery in an action based on negligence.” SyllabusPoint 3, McCoy v.
Cohen, 149 W.Va. 197, 140 S.E.2d 427 (1965).

8. “‘Theproximatecauseof aninjury isthelast negligent act contributing totheinjury
andwithout which theinjury would not have occurred.” SyllabusPoint 5, Hartley v. Crede, 140W.Va
133, 82 S.E.2d 672 (1954), overruled on other grounds, Sate v. Kopa, 173 W.Va. 43, 311
SE.2d 412 (1983).” Syllabus Point 5, Sergent v. City of Charleston, 209 W.Va 437, 549 SE.2d

311 (2001).



Per Curiam:

Thiscaseisbefore this Court upon gpped of afind order of the Circuit Court of Grant
County entered on October 2, 2000. In thet order, the aircuit court denied amotion filed by the gppdlant
and plaintiff below, MdissaC. Judy, todter thejudgment of thejury finding her 49% negligent inthis
medica mdpractice action filed againg the appelees and defendants bel ow, the Grant County Hedlth
Department, Grant Memoria Hospitd, JohnL. Hahn, M.D., and TamaraKessd, CN.M., dlegingfailure
totimey diagnoseand treet breast cancer. Inthisgpped, the gppelant clamsthat thecircuit court erred
by permitting acomparative negligence instruction because no expert testimony established that any

purported negligence on her part proximately caused or contributed to her injury.

This Court has beforeit the petition for appedl, the entire record, and the briefsand
argument of counsdl. For thereasons st forth below, thefina order of thecircuit court isreversed, and
this caseisremanded to thecircuit court with directionsto enter judgment in favor of the gopdlant inthe

amount of the full jury verdict.



On January 6, 1995, the gppd lant went to the Grant County Health Department for an
annua check-up. The appdlant wasexamined by TamaraKessd, acertified nurse midwife, who was
under the supervison of John L. Hahn, M.D. Both Ms. Kessd and Dr. Hahn are employees of the Grant
County Hedlth Department and Grant Memorid Hospitdl.  According to the gppelant, shetold Ms Kes
that she had detected alumpin her eft breest. The appdllant daimsthat Ms Kessdl examined her breast

and told her that it was fibrocystic and that there was “ nothing to worry about.”

Theappdlant returned to the Grant County Heelth Department in September 1995, again
complaining about thelumpin her breagt. Thistime, theagppd lant was diagnosed with breast cancer. The
cancer had oread to two lymph nodes and as aresult, the gppe lant underwent amastectomy of theleft

breast followed by six months of chemotherapy.

On September 5, 1997, the appd lant filed thismedica ma practice action againgt the
appdlessdleging that they had failed to promptly diagnoseand treat her condition, thereby causing her

damages, including aloss of chance of surviva. The case proceeded to trid on May 8, 2000.

Attrid, Ms Kessd admitted that shedid not recal examining the gppdlant on January 6,
1995. However, shetedtified thet the gppelant’ s chart did not indicate that the gppellant reported finding

alumpinher breast. Ms. Kessel further testified that she did find that the appellant’ s breast was



fibrocydtic. Ms. Kessd dated that she had been specifically trained to detect the difference between an

abnormal lump and acyst.

Dr. Jod Pdmer testified on behdf of the gppe lant with respect to the sandard of care.
Dr. PAmer tedtified that the lump in the gopdlant’ sbreast would have been onetotwo centimetersingze
in January 1995, and that Ms Kessdl should havefound thelump evenif the gppdllant did not tell her about
it. Dr. PAmer opined that it wasaviolation of the gandard of carefor Ms. Kesd to not have discovered
thelump and referred thegppd lant to another physcian for further trestment in January 1995. By contrad,
Dr. Leonard Rosen, testifying on behdf of the gppellees, conduded that there had not been aviolation of
the gandard of care. However, Dr. Rosen agreed that alump one centimeter in Sze should have been

found by a nurse midwife.

With respect to causation, the gppdllant’ sexpert, Dr. Gary Witman, testified that in his
opinion thelump was present in January 1995, and had it been found &t that time, the gppd lant would not
have needed amagtectomy, nor chemothergpy. Dr. Witman further testified that in January 1995, it was
much morelikely than not that the gppellant’ s cancer was limited to the tumor in her breast and had not
Soreadto her lymphatic systlem. Dr. Witman added that had the cancer been detected beforeit Soread to
the gppdlant’ slymphatic sysem, treatment could have cong sted of alumpectomy with radiation thergpy.
Ontheother hand, theagppdlees expert, Dr. Marc Lipman, testified that even if thegppd lant’ scancer hed
been diagnosed in January 1995, it would have made no differencein her treatment becauise he believed

there already had been metastasis to the lymph nodes.
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Toward theend of thetrid, the gppelleesrequested that the circuit court givethejury an
Indruction on comparative negligence. Thegppelant objected. However, the court found thet therewas
sufficient evidencein therecord to support such aninstruction. Theregfter, thejury returned averdict
finding Ms. Kessdl to be 51% at fault and the appdlant to be 49% at fault.! Thejury found damages
totaling $67,100.00. Subsequerntly, the circuit court denied the gppellant’ s motion filed pursuant to Rule
59 of the Rules of Civil Procedureto dter thejudgment to diminate the finding of comparative negligence.

This appeal followed.

Webeginour andlyssof thiscase by setting forth our sandard of review. Inthiscase, the
gopdlant filed amation to dter thejury’ sverdict pursuant to Rule 59(e) of theWest VirginiaRulesof Civil
Procedure. Rule59(e) permitsaparty tomake*[a motion to dter or amend thejudgment . . . not later
than 10 days after entry of the judgment.” InWickland v. American TravdllersLife Ins. Co., 204
W.Va. 430, 435, 513 S.E.2d 657, 662 (1998), we observed that,

when this Court has been asked to decide an appedal arisng fromthe

denid of amationtodter or amend ajudgment, wetypicaly havelooked
beyond themationtothenatureof theunderlyingjudgment fromwhichthe

'Grant Memorid Hospital was dismissed as a defendant prior to the jury entering its
verdict.



moation has been made, and from which the gpped ultimately isteken, to
find the appropriate standard of review.

(Citations omitted.) Thus, in Syllabus Point 1 of Wickland, we held that:

Thegtandard of review applicableto an goped fromamotiontodter or
amend ajudgment, madepursuanttoW. Va R. Civ. P.59(e), isthesame
standard that would gpply to the underlying judgment upon which the
motion is based and from which the appeal to this Court isfiled.

Inthiscase, thebagsof the gopdlant’ smation to dter thejudgment wasthe comparaive
negligenceingruction giventothejury. In SyllabusPoint 1 of Waltersv. Fruth Pharmacy, Inc.,196

W.Va. 364, 472 S.E.2d 810 (1996), this Court held that:

“Theformulation of jury indructionsiswithinthe broad discretion of a
dreuit court, and adrcuit court'sgiving of aningructionisreviewed under
an abuse of discretion gandard. A verdict should not be disturbed based
on theformulation of thelanguage of thejury indructionssolong asthe
instructions given as awhole are accurate and fair to both parties.”
Syllabus Point 6, Tennant v. Marion Health Care Foundation,
Inc., 194 W.Va. 97, 459 S.E.2d 374 (1995).

We have also held that:

“Itwill bepresumed that atrid court acted correctly ingiving or inrefusing
to giveingructionsto thejury, unlessit gppearsfrom therecord inthe
case that the instructions were prejudicially erroneous or that the
ingructionsrefused were correct and should havebeengiven.”  Syllabus
Point 1, Sate v. Turner, 137 W.Va. 122, 70 S.E.2d 249 (1952).

Syllabus Point 1, Moran v. Atha Trucking, Inc.,208 W.Va 379, 540 S.E.2d 903(1997). In addition,

we have also observed that:

“If there be evidence tending in Some gppreciable degree to support the
theory of proposed indructions, it isnot error to give such ingructionsto
thejury, though the evidence be dight, or even insufficient to support a
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verdict based entirdly on such theory.”  Syllabus Point 4, Shedeker v.
Rulong, 69 W.Va. 223, 71 S.E. 180 (1911).

Syllabus Point 2, Moran. With these standards in mind, we now consider the parties arguments.

Asnoted above, the gppellant contends thet the appellees did not offer any evidence thet
any negligence on her part was even apossble cause of her injuries and thus thetria court erred by giving
the jury acomparative negligenceingruction. Therecord showsthet thetrid court indructed thejury as
follows:

The Court indructsthejury thet this case must be determined on
the basis of what is known as comparative fault or the comparative
negligence of the parties. Therefore, it will be necessary for you to
determinefrom theevidencethe percentage of fault, if any, atributableto
each of the parties.

To help you in deciding the percentage of fault of the parties, if
any, youwill beprovided withaspecid verdict form congging of severd
questions. Y our duty will be discharged by answering such of these
questions as under the evidence, and the Court’ singructions, it becomes
necessary for you to answer in order to arrive at a completed verdict.

The Court hasdreedy indructed you asto themeaning of theterm
“dandard of care’ asit pertansto hedth care providers. However, you
must aso decide whether Mdissa Judy was negligent infailing to act
reasonably. For non-hedth careprofessionds, negligenceisthelack of
ordinary and reesonablecare. Itisthefallure of apersonto do something
that an ordinary person would do, or the act of a person in doing
something that an ordinary person would not do, measured by dl the
drcumdancesthen exiding. A party isa fault when heor sheisnegligent
and hisor her negligence causes or contributesto the event which brought
about the injury and damages for which a claim is made.

Theterm “comparative,” when used in referenceto fault or

negligence, smply meansthat the conduct of oneor moreof thepartiesis
being conddered, and the extent to which any of that conduct caused or
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contributed to theinjury is compared as between the parties. In other
words it calsfor comparison of the negligence or fault of morethan one
party in bringing about the injury or damages for which aclaim is made.

Inthiscase, you will have to determine whether the defendants
were negligent and, if you determine that the defendants were negligent,
whether their negligence caused the plaintiff’ saleged diminished chance
of survivd. However, if fromdl theevidenceyou believethat Mdissa
Judy had a duty to inform health care providers and/or follow-up
regarding thelumpin her breest, and that shedid not fulfill thisduty, then
you may assign to her that portion of negligence that you believeis
warranted by all the evidence.

In Syllabus Point 3 of Bradley v. Appalachian Power Co., 163 W.Va. 332, 256
SE.2d 879 (1979), this Court adopted the principle of comparative negligence and held that “[4] party is
not barred from recovering damagesin atort action o long as his negligence or fault does not equa or
exceed the combined negligence or fault of the other partiesinvolved intheaccident.” However, wedso
dated that “before any party isentitled to recover, it must be shown that the negligence of the defendant
wasthe proximate cause of the accident and subsequent injuries. Thesameistrueof contributory fault or
negligence. Beforeit can be counted againg aplantiff, it must be found to bethe proximate cause of his
injuries.” Bradley, 163 W.Va. at 342-343, 256 S.E.2d at 885.

Inthis case, the gppellees maintained that the gppe lant was comparatively negligent by
ather faling to report finding alump inher breagt to Ms Kessdl a her gppointment in January 1995 or by
not returning for another examination prior to September 1995. In order to determine whether the
comparaive negligenceindruction was gppropriate, wefirst condder the evidence presented with regard

to the appellant’ s examination by Ms. Kessel on January 6, 1995.



Asdiscussad above, the gppdlant testified that she reported finding alumpin her breast
to Ms. Kessdl on January 6, 1995. Our examination of the record revealsthat there was no evidence
directly disputing the gppdlant’ stestimony. Ms. Kes tedtified thet shedid not remember examining the
gppellant on January 6, 1995, and she needed to rely on the gppellant’ s chart torecdl the examination.
Itisundisouted that Ms. Kessdl found the gppel lant’ sbreast to befibrocystic and reported thisfinding to
her. Thereafter, Ms Kess told the gopdlant that she did not need to return until next year for her annud
examinaion. Contrary tothe gppelless assartions, the mereabsence of anotationin the gopedlant’ schart
indicating that she had reported finding alump in her breast does cresteatriableissue, and thuswarrant

a comparative negligence instruction.

Thefactsinthe case at bar are strikingly smilar to thosein Gravitt v. Ward, 258 Va
330, 518 S.E.2d 631 (1999). In Grawvitt, the plaintiff was aso diagnosed with breast cancer afew
monthsafter shewasexamined by her doctor and told that alumpin her breest wasacys. Asinthiscase,
theplaintiff’ schert did not reflect thet she hed reported finding alump dthoughiit did indicate thet the doctor
hed found “fibrocystic changes” In finding that a contributory negligence? ingruction was not appropriate,
the Supreme Court of Virginia stated:

“The physician-patient reationship differssubgtantialy from thet of the

ordinary plaintiff and defendant.” [Lawrencev. Wirth] 226 Va. [408,]

411,309 S.E.2d [315,] 317 [(1983)]. Thisisso because of the great
digparity inmedica knowledge between “doctor and patient.” I1d. Despite

AWhilethe Gravitt case was decided under Virginia s contributory negligencelaws, we
find theandys s of the Supreme Court of Virginiaregarding the physcian-patient r ationship goplicable
to the facts of this case.



that digparity, it iscommon knowledge that the presence of alumpina
woman’ shreast presentsthe possibility of the presence of amalignant
tumor. . .. Thus, under those circumstances, thewoman patient seeksto
obtain, through abreast examination, thebenefit of thedoctor’ smedica
knowledge to determineif amalignant tumor isin fact present in her
breast, and if so, to obtain appropriate treatment.

Gravitt, 258 Va. at 336, 518 S.E.2d at 634.

Although the plaintiff in Grawitt tetified that sheinitialy went to her doctor because she
found alump in her breadt, we do not bievethat distinction from the case a bar makesadifference. As
discussed above, with the exception of the absence of anotationinthegopdlant’ schartindicating thet she
hed found alumpin her breest, thereisno evidencethat the gppe lant failed to makesuch areport. “Inthis
context, it isincong stent with common knowledge and human experience that such apatient, concerned
for her own safety, would fail to inform her doctor with thefact that [ she discovered] alumpin her
breed|.]” Grawvitt, 258 Va at 336, 518 SE.2d a 634-35. Thus, wefind that the facts surrounding the

appellant’ s January 6, 1995 examination did not support a comparative negligence instruction.

Wenow condder theassertion thet the gppelant was comparaively negligentinfallingto
return for afollow-up vist prior to September 1995. Our review of the evidence reved sthat therewas
no evidence presented, ether by expert testimony or otherwise, indicating thet the gppd lant was negligent
by not returning for an examination sooner. In fact, the evidence presented showed that the gppellant’s
delay in returning medeno differencein her prognogs. Inthisregard, the gppellees causation expert, Dr.

Lipman, testified as follows:



[1]t' smy very strong opinion that had her breast cancer been diagnosed

approximately nine months previously in January, rather than in

September, thefollowing September, in her particular case, that change

in the time, that delay, would have made, in effect, no difference at all.
Inresponseto further questioning, Dr. Lipman tedtified that, “Inthis particular woman'scase, | bdieveto
areasonable degree of medical probability, that thisdelay in diagnosis specifically did not make a
difference.]” Findly, Dr. Lipman stated, “| believe that, in fact, in this particular case, that change
between January and September did not substantialy dter her prognoss” Giventhisevidence, wefind

no basisfor a comparative negligence instruction.

In Syllabus Point 2 of McCoy v. Cohen, 149 W.Va. 197, 140 S.E.2d 427 (1965) this
Court explained that: “A fundamentd legd principleisthat negligence to be actionable must be the
proximate cause of theinjury complained of and must be suchas might have been reasonably expected to
produceaninjury.” ThisCourt further heldin SyllabusPoint 3 of McCoy that: “ Proximate causeisavita
and an essentid dement of actionablenegligence and must be proved towarrant arecovery inan action
based on negligence.” Findly, this Court hashdld that: “* The proximate cause of aninjury isthelast
negligent act contributing to the injury and without which theinjury would not have occurred.”  Syllabus
Point 5, Hartley v. Crede, 140 W.Va. 133, 82 S.E.2d 672 (1954), overruled on other grounds,
Sate v. Kopa, 173 W.Va. 43, 311 S.E.2d 412 (1983).” Syllabus Point 5, Sergent v. City of
Charleston, 209 W.Va 437, 549 SE.2d 311 (2001). Given the completelack of any evidenceinthis
caseindicating that the gppel lant’ sfailureto return for another examination before September 1995 was

the proximate cause of her injuries, we again find no basis for a comparative negligence instruction.
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Having found that thecircuit court erred by giving acomparative negligenceingructionin
this case, wefurther find that the appellant isentitled to the full amount of thejury verdict. Accordingly,
thefina order of the Circuit Court of Grant County isreversed, and this caseisremanded to the circuit
court with directions to enter judgment in favor of the appellant in the amount of the full jury verdict.

Reversed and remanded with directions.
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