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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “Wheretheissueon an gpped fromthedircuit courtisdearly aquestion of law or
involving an interpretation of astatute, we apply ade novo standard of review.” Syllabuspoint 1,

Chrystal RM. v. Charlie A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).

2. “A person convicted of afelony cannot be sentenced under the habitud crimind
daute, [W. Va] Code§ 61-11-19[(2000)], unlessthereisfiled by the prosecuting attorney with the court
a the sameterm, and before sentencing, aninformation asto the prior conviction or convictionsand for
the purpose of identification the defendant isconfronted with thefacts charged in theinformation and
cautioned asrequired by thestatute.” Syllabuspoint 3, Sateex redl. Housdon v. Adams, 143W. Va

601, 103 S.E.2d 873 (1958).

Per Curiam:

Timothy A. Cavallaro, appellant/defendant bel ow (hereinafter referredto as” Mr.



Cavdlao”), appeasaconviction and sentencefor unlawful wounding,' and asubseguent sentence of life
imprisonment under the date' srecidivist gatute. Here, Mr. Cavdlaro contendsthat thetria court was
without jurisdiction toimposealife sentence under therecidivist satute.® The state has confessed error
on thismatter and agreeswith Mr. Cavalaro that the life sentence should bevacated.® Based uponthe
parties argumentson apped, therecord designated for gppdlate review, and the pertinent authorities, we
afirm the conviction and sentencefor unlavful wounding. However, wereversethat part of thejudgment

that imposes a life imprisonment sentence under the recidivist statute.

l.
FACTUAL AND PROCEDURAL HISTORY
OnAugust 12, 1999, asecurity guard for aLewisburg Wa-Mart store approached Mr.
Cavdlaroto question him about shoplifting at thestore. Mr. Cavalaro atempted to fleethe scenein his

automobile. During hisattempted escape, Mr. Cavalaro injured the Wal-Mart security guard with hiscar

Mr. Cavallarowasa so convicted and sentenced for reckl essdriving, destruction of property, and
shoplifting. Mr. Cavalaro did not assgneror to, nor doeshegpped, thelatter convictionsand sentences.

Mr. Cavalaro madethree other assignmentsof error: denid of abenchtrid, theintroduction of
avideo tape, and the denid of amotion for judgment of acquittal on the unlawful wounding charge.
However, Mr. Cavalaro gatedin hisbrief thatif “this Court findsclear error and reverses[hig| sentencing
.. . pursuant to the recidivist statutes, [he] would waive and give up his secondary appea grounds.”

*The state did not brief the other assignments of error.

*The security guard was thrown from the car as he attempted to prevent Mr. Cavalaro from
leaving.



Mr. Cavallaro was goprehended after theincident and indicted on saverd charges, one of
whichwasmaliciouswounding.> Thecasewastried beforeajury. OnJune1, 2000, thejury returned a
vedictfinding Mr. Cavdlaroguilty of unlawful wounding, alesser ind uded offense of malicouswounding.
After thejury wasdischarged, thesatefiled aninformation aleging Mr. Cavdlaro had four prior felony
convictions. Theinformation sought asentenceof lifeimprisonment under therecidivis datute. Mr.
Cavdlarowasnot required to answer therecidivigt information until the next term of court. Thenextterm

of court began the following week, on June 6, 2000.

OnJuly 3, 2000, Mr. Cavallaro wasrequired, in open court, to answer therecidivist
informetion. At that time, Mr. Cavallaro moved thetrid court to dismisstheinformation because hewas
not required to answer it prior to theexpiration of theterm of courtinwhich hewasconvicted. Thetrid
court denied themoation. Mr. Cavalaro theresfter decided to sand mute. He neither admitted nor denied
the dlegations contained in the information. Conseguently, ajury was summoned on September 21, 2000,
todecidetheissues. Thejury returned averdict aganst Mr. Cavalaro. On October 4, 2000, thetrial
court entered an order sentencing Mr. Cavalaro to lifeimprisonment. It isfrom this sentencethat Mr.

Cavallaro now appeals.

STANDARD OF REVIEW

°Other charges included in the indictment are not before this Court.
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Wemug determinewhether Mr. Cavalaro’ ssentencetolifeimprisonment complied with
the requirements of the sate sreadivis datute. We have hdd that “[w]here theissue on an gpped from
the drcuit court iscearly aquedtion of law or involving aninterpretation of agatute, we goply ade novo
standard of review.” Syl. pt. 1, Chrystal RM. v. CharlieA.L., 194 W. Va. 138, 459 S.E.2d 415
(1995). “However, in addition to the de novo standard of review, where an evidentiary hearing is
conducted upon amoation to dismissthis Court’s‘ clearly erroneous standard of review isordinarily
invoked concerning acircuit court’ sfindingsof fact.” Satev. Davis, 205W. Va 569, 578,519 SE.2d

852, 861 (1999).

[1.
DISCUSSION
Prior to answering therecidivist information, Mr. Cavallaro mationed thetrid court to
dismisstheinformation. Thebassfor hismotionwasthat no request was made of himto answer the
information prior to the expiration of theterm of court inwhich hewas convicted. Thetria court denied
hismation. Now, Mr. Cavalaro contendsthat it waserror for thetrid court to deny themotion. Here,
the state concedesthat therecidivist proceeding wasinvaid and that thelife sentence should bevacated.

We agree.



West VirginiaCode § 61-11-19 (2000), which sets forth the procedures governing

recidivist proceedings, providesin pertinent part:
It shall be the duty of the prosecuting attorney when he has

knowledge of former sentence or sentencesto the penitentiary of any

person convicted of an offense punishable by confinement in the

penitentiary to giveinformation thereof to the court immediately upon

conviction and beforesentence. Said court shdl, beforeexpiration of the

term a which such person was convicted, cause such person or prisoner

to be brought beforeit, and upon an information filed by the prosacuting

attorney, setting forth the records of conviction and sentence, or

convictionsand sentences, asthe casemay be, and dleging theidentity of

the prisoner with the person named in each, shdl requirethe prisoner to

say whether he is the same person or not.
Theprovisonsof thisstatute are mandatory. Thestatute must be complied with fully before an enhanced
sentence for recidivism may beimposed. See Syl. pt. 2, Wanstreet v. Bordenkircher, 166 W. Va
523, 276 S.E.2d 205 (1981) (“Habitual criminal proceedings providing for enhanced or additiona
punishment on proof of oneor more prior convictionsare wholly datutory. In such proceedings, acourt
has noinherent or common law power or jurisdiction. Beingin derogation of the common law, such

statutes are generally held to require a strict construction in favor of the prisoner.”).

Thedisposition of the present caseis controlled by State ex rel. Housdon v. Adams,
143 W. Va. 601, 103 SE.2d 873 (1958). Housdon was a habeas corpus attack by the defendant on
hissentence of lifein prison under our reddivig Satute. The defendant contended that thelife sentencewas
invaid because he had been convicted of the underlying crimind offensein oneterm of court, andina
subsequent term of the court hewas charged and sentenced under therecidivist satute. Weagreed with

the defendant in Housdon that the recidivist statute required that he be arraigned (not tried) on the
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reddivig information during the sameterm of court inwhich hewas convicted of theunderlying aime. We
held in syllabus point 3 of Housdon:
A person convicted of afelony cannot be sentenced under the

hebitud crimind datute, [W. Va] Code 8 61-11-19, unlessthereisfiled

by the prosecuting attorney with the court at the same term, and before

sentending, aninformation asto the prior conviction or convictionsand for

the purpose of identification the defendant isconfronted with thefacts

charged in the information and cautioned as required by the statute.

Inthiscase, immediately after thejury wasdischarged, the prosecutor expresdy informed
thetrid court that arecidivistinformation wasbeing filed againg Mr. Cavalaro and that thetrid court had
to confront Mr. Cavdlaro regarding theinformation. Thetria court erroneoudy believed that solong as
theinformation wasfiled during theterm of court inwhich Mr. Cavalaro was convicted, therecidivist
gatutewasfollowed. Consequently, thetria court delayed arraigning Mr. Cavallaro on therecidivist

information until the subsequent term of court.

Pursuant to Housdon, thetrid court waswithout jurisdiction under thefactsof thiscase
to permit the prosecution and sentence of Mr. Cavallaro on therecidivid information. Consequently, we
must reverse the recidivist sentence. In doing so, however, we do not disturb the sentence for the
underlying conviction of unlawful wounding. See Syl. pt. 7, Sate exrd. Beckett v. Boles, 149 W. Va
112,138 SE.2d 851 (1964) (“A petitioner . . . upon whom punishment by imprisonment for aninvalid
additiond period has beenimproperly imposad under thehabitud crimind satute, may berdlieved of the
void portion of the punishment, but will not be discharged from serving the maximum term provided by

statute for the principal offense.”).



V.
CONCLUSION
Based upon theforegoing, weaffirm the conviction and sentencefor unlavful wounding.
Inaddition, wereversethat part of thejudgment imposing lifeimprisonment under therecidivist Satute.

Finally, we remand this case for further disposition not inconsistent with this opinion.

Affirmed in part; Reversed in part; Remanded.



