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JUSTICE STARCHER délivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “Interpreting agatute or an adminigrativerule or regulation presantsapurdy legd
guestion subject tode novo review.” Syllabus Point 1, Appalachian Power Co. v. Sate Tax Dept.
of West Virginia, 195 W.Va. 573, 466 S.E.2d 424 (1995).

2. “In determining whether to entertain and issuethewrit of prohibitionfor casesnot
involving an absence of jurisdiction but only whereit is claimed that the lower tribunal exceeded its
legitimate powers, thisCourt will examinefivefactors. (1) whether the party seeking thewrit hasno other
adequate means, such asdirect apped, to obtain the desired rdlief; (2) whether the petitioner will be
damaged or preudiced inaway that isnot correctableon gpped; (3) whether thelower tribund’ sorder
isclearly erroneousasametter of law; (4) whether thelower tribund’ sorder isan oft repeeted error or
manifess persgent digegard for ether procedurd or subgtantivelaw; and (5) whether thelower tribund’s
order raisesnew and important problemsor issuesof law of firgt impresson. Thesefactorsare generd
guiddinesthat srve asaussful garting point for determining whether adiscretionary writ of prohibition
shouldissue. Althoughdl fivefactorsneed not bestisfied, it isdleer that the third factor, the existence of
clear error asamatter of law, should be given substantial weight.” Syllabus Point 4, Sate ex rdl.
Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996).

3. “Inorder toobtainjudicia backing for the enforcement of an administrative
ubpoena, the agency mudt provethat (1) the subpoenaisissuedfor alegidatively authorized purpose, (2)
theinformation sought isrdevant to the authorized purpose, (3) theinformation sought isnot dreedy within
the agency’ spossession, (4) theinformation sought isadequately described, and (5) proper procedures

have been employed in issuing the subpoena. If these requirements are satisfied, the subpoenais



presumably valid and the burden shiftsto those opposing the subpoenato demondrateitsinvdidity. The
party sseking to quash the subpoenamust digprove through facts and evidence the presumed rdevance and
purpose of the subpoena.” Syllabus Point 1, Sateexrel. Hoover v. Berger, 199 W.Va. 12, 483
S.E.2d 12 (1996).

4. A finding that probabl e cause exigsto substantiate acomplaint made under the
Medicad Practice Act isnot anecessary prerequisitefor the Board of Medicineto issue asubpoenaor a

subpoena duces tecum under W.Va. Code, 30-3-7(a)(2) [1980].



Starcher, Justice:

Inthisagpped from the Circuit Court of Kanawha County, an gppellant sought awrit of
prohibition from the drcuit court to quash an adminidrative subpoenaducestecum issued by agate agency.
The appdlant contends that an adminigirative subpoena cannot be issued without the state agency first
making aspecific determination that probable cauise existsto believe a statute or regulation has been
violated. Theappe lant chalenged the subpoenaprimarily because the agency made no probable cause
determination that the appellant had engaged in any wrongdoing.

Thecircuit court denied therequested writ of prohibition. Asset forth below, weaffirm

the circuit court’ s decision.

l.
Facts & Background

Appd lant Scott James Feathersisapracticing podiatrist with officesin Parkersburg and
Hurricane, Wes Virginia. Dr. Feethersis subject to regulaion by the gopdlee, the Wes VirginiaBoard
of Medicine(“Board”). Intheingtant case, theBoard isinvestigating whether Dr. Feathershasengaged
in misconduct under the West VirginiaMedical Practice Act, W.Va. Code, 30-3-1 to -17.

TheBoard' sregulations, enacted pursuant totheMedical Practice Act,' statethat it may

disciplineaphysdanor podiatrist who has* [elngaged in dishonorable, unethicd or unprofessond conduct

"W.Va. Code, 30-3-7(a)(1) [1980] authorizes the Board to “[a]dopt such regulations as are
necessary to carry out the purposes of this article|.]”
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of acharacter likely to decaive, defraud or harm thepublic or any member thereof[.]” 11C.SR.1A.12.1e
[2001]. Theregulaionsddine*dishonorable, unethica or unprofessond conduct” asinduding “charging
or collecting an excessive, unconscionable fee.” 11 C.S.R. 1A.12.2.i [2001].2

A former patient of Dr. Feathers complained to the Board, dleging that Dr. Feathershad
charged the patient and her insurance company an excessvefee. The Board investigated the patient’s

complaint, and had an informal conference with Dr. Feathers to discuss the patient’s allegations.’

11 C.SR. 12.2.i defines an “excessive, unconscionable fee” in the following manner:
Actsdeclared to congtitute dishonorable, unethical or unprofessiond
conduct: Asusadinthisruleat section 12.1.e, “Dishonorable, unethical
or unprofessona conduct of acharacter likely to deceive, defraud or
harm the public or any member thereof” indudes, butisnat limitedto: . .

I. Charging or callecting an excessve, unconscionablefee. Factorsto
be congdered asguidesin determining the ressonableness of afeeindude
the following:

A. Thetime and effort required,

B. The novelty and difficulty of the procedure or treatment;

C. The skill required to perform the procedure or treatment properly;

D. Any requirements or conditions imposed by the patient or
circumstances,

E. Thenaureand length of the professond rdaionship with the petient;

F. The experience, reputation, and ability of the licensee; and

G. Thenature of the circumstances under which the services are
provided.

Inany casewhereitisfound that an excessive, unconscionablefeehas
been charged, in addition to any actionstaken under the provisons of
section 12.3 of thisrule, the Board may requirethelicenseeto reduce or

pay back the feq|.]

*The Board' sregulations specificaly provide doctorswith aright to present their position at an
informal meeting withthe* complaint committes” the organization charged by the Board with invedtigating
complaints. Statementsmade at the meeting are confidential and may not be used at any other hearing
without the consent of all parties. See 11 C.S.R. 3.10.10 [2001].
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At that informa conference, Dr. Feathers presented the Board with aMarch 9, 2000
opinion letter prepared by apodiatrist a Dr. Festhers request. Theopinion letter Sated thet the podiatrist
had reviewed theformer patient’ sfileto determineif Dr. Feathers had committed “ any violation of the
Medicd Practice Act.” Thepodiatrist had reviewedthe patient’ shilling information, and concluded that:

...whileDr. Feathers charges are morethan the base chargesthat | sse

inmy officeandinmy areaof thedate, theseare Dr. Feathers published

chargesand therefore there has not been any violaionthat | can seefrom

the gandpoint of overcharging. . .. Thetotd charges do amount to quite

abit of money; however, chronic hed pain canbeextremey complicated

and | haveseen caseswhichinvolved much morefinancid dranonthe

Insurance companies and patients than this particular case.

TheBoard determined that the podiatrist’ sstatement thet Dr. Feathers chargeswere“morethan thebase
chargesthat | sseinmy officeandinmy areaof thestate”’ led the Board to decidethat further investigation
was needed to determine if Dr. Feathers was charging his patients excessive fees.

OnApril 4, 2000, the Board issued asubpoenaducestecumto Dr. Feathers, directing that
he provide certain documentsto theBoard. Fr4t, the Board requested “[clopies of any and dl writtenfee
schedulesand office billing procedure manuas.” The partiesagreethat Dr. Feathers provided these
documents to the Board.

Second, the Board sought “ copies of thethirty (30) medicd recordsrandomly selected by

the Board Investigator.”* Dr. Feathersrefused to produce these documents. On April 7, 2000, hefiled

“The subpoena duces tecum required that Dr. Feathers produce, in pertinent part:
Complete copiesof thethirty (30) medica records randomly sdlected by
theBoard Investigator. All chartsselected should include but not be
limited to the histories, Physician’ s notes, progress notes, operative
reports, clam formsfiled for the dates of service, history of the billing
(continued...)



aptitionfor awrit of prohibition with the circuit court to quash the subpoenaducestecum. Dr. Feathers
contended that the Board hed no autharity to issue the subpoena, because the Board did not make afinding
that therewasprobable causeto bdieve Dr. Festhershad violated theMedical Practice Act. Furthermore,
Dr. Feathersargued that the Board smply wanted to engagein a“fishing expedition” through hisfiles,
violating his patients' right to privacy.

OnJune 21, 2000, the circuit court entered an order denying the requested writ of
prohibition. Thedircuit court reasoned that the Board did not need probable cause to subpoenarecords
aspart of aninvedigation, and that the Board' sregulationsalowed the use of asubpoenato further any
investigation by the Board when the subpoenawould likdly lead to admissbleevidence. Thedrcuit court
aso determined that areview of 30 patient recordsto determineif therewereirregular billing practices
would not amount to an unreasonableand oppressverequest. Additiondly, thecreuit court found thet the
Board itsdlf is charged with protecting a patient’ s right to the confidentiality of medical information
contanedintheir medicd file, and that adoctor cannot assart apatient’ sright to confidentidity tolimita
legitimate investigation intended to benefit the public health. Thecircuit court therefore ordered Dr.
Feathers to comply with the subpoena duces tecum.

Dr. Feathers then filed the instant appeal.

.
Sandard of Review

*(...continued)
system, dates of service, diagnoss, billing codes and the explanation of
benefits.



Dr. Festhers saeksawrit of prohibition to hat the enforcement of the Board' s subpoena
“Therationdebehind awrit of prohibition isthat by issuing certain ordersthetrid court has exceeded its
jurisdiction, thus making prohibition appropriate.” Sateexrd. Allenv. Beddll, 193 W.Va. 32, 36,
454 SE.2d 77,81 (1994) (Cleckley, J., concurring). Assuch, “writsof prohibition. . . provideadragtic
remedy to be invoked only in extraordinary situations.” 193 W.Va. at 37, 454 S.E.2d at 82.

Therearefivefactorsthat acourt will condder in determining whether it isgppropriateto
issue awrit of prohibition:

In determining whether to entertain and issuethewrit of prohibition for
casesnotinvolving an absenceof jurisdiction but only whereitisclamed
that the lower tribunal exceeded itslegitimate powers, this Court will
examinefivefactors (1) whether the party seeking thewrit hasno other
adequate means, such asdirect gpped, to obtainthedesred rdief; (2)
whether the petitioner will be damaged or prejudiced inaway thet isnot
correctable on gpped; (3) whether the lower tribund’ sorder isclearly
erroneousasameatter of law; (4) whether thelower tribund’ sorder isan
oft repeeated error or manifests persastent disregardfor ether procedurd
or subgtantivelaw; and (5) whether thelower tribund’ sorder raises new
and important problemsor issues of law of firg impresson. Thesefactors
aregenerd guiddinesthat serveasaussful garting point for determining
whether adiscretionary writ of prohibition should issue. Although dl five
factorsneed not be satidfied, it isclear that thethird factor, the existence
of clear error as a matter of law, should be given substantial weight.

Syllabus Point 4, State ex rel. Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996).
WeaeaskedtoexaminetheMedicd Practice Act and theBoard' slegidaively-goproved

regulaions, and determinewhether the Board isrequired to find probable cause exissto substantiatean

allegation of misconduct, before the Board may subpoenarecordsto investigate that allegation.

“Interpreting agatute or an adminidrativerule or regulaion presentsapurey legd question subjectto de



novo review.” Syllabus Point 1, Appalachian Power Co. v. State Tax Dept. of West Virginia,
195 W.Va. 573, 466 S.E.2d 424 (1995).

With these standards in mind, we examine the appellant’ s contentions.



[1.
Discussion

Through the passage of W.Va. Code, 30-3-7(8)(2) [1980], the L egidaure gave the Board
of Medicine the power to issue subpoenas. Aswe noted in Sate ex rel. Hoover v. Berger, 199
W.Va a 17,483 SE.2d at 17, the statute “ placesfew restrictionson that power.” Thestatute smply
providesthat “[(i)]n carrying out [its] functions, theboard may: . . . (2) Hold hearings and conduct
Investigations, subpoenawitnesses and documentsand administer oaths. . ..” Theparametersand
congtraintson the Board' s power to issue subpoenas areto befound in the stlandardsthat courts have
edtablished to protect condtitutiond, statutory and common law rightsand privileges. 199W.Va a 17,
483 SEE.2d at 17.

We made clear in Sate ex rel. Hoover v. Berger that an administrative subpoena
ducestecumisnot saf-executing, but isadirection to produce documentssubject tojudicid review and
enforcement. Thus, the subject or target of an adminidirative subpoenaducestecum may chdlengethe
subpoenabeforeyidding theinformation sought. Privileges, privacy rights and the unreasonableness of an
administrative subpoena are available defenses when challenging the enforcement of the subpoena. Id.

Weedablished inSateexrel. Hoover v. Berger five requirementsthat an agency must
meet for thejudicia enforcement of an administrative subpoenawhich are”tightly drawn, but are not
onerous.” Id. If theserequirementsare met, the subpoenais presumably vaid and the burden shiftsto the
party opposing the subpoena s enforcement. We held at Syllabus Point 1 of State ex rel. Hoover v.
Berger that:

In order to obtain judicial backing for the enforcement of an
adminidrative subpoena, the agency must provethat (1) the subpoenais
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Issued for alegidativey authorized purpose, (2) theinformation sought is

relevant to the authorized purpose, (3) theinformation sought is not

aready within the agency’ s possesson, (4) the information sought is

adequately described, and (5) proper procedures have been employedin

issuing thesubpoena. If theserequirementsare satified, the subpoenais

presumably valid and the burden shiftsto those opposing the subpoenato

demondraeitsinvaidity. Theparty saeking to quash the subpoenamust

digorovethroughfactsand evidencethe presumed relevance and purpose

of the subpoena.
We made clear in Sate ex rel. Hoover v. Berger that these requirements apply to the Board of
Medicine in the same way that they apply to subpoenas issued by other agencies.  If these
fivefactorsare stidfied in the ingtant case, the subpoenaissued by the Board is presumptively vaid, and
theburden shiftsto Dr. Feethersto digorove, through factsand evidence, the presumed r evance, purpose,
and enforceahility of the subpoena. Wetherefore examinetherecord presented below to determineif the
circuit court correctly enforced the Board’ s subpoena.

Therecord isclear that the Board has met its burden on thefirst four requirementsin
Syllabus Point 1 of State ex rel. Hoover v. Berger. The subpoenawas issued for alegidatively
authorized purpose-- toinvestigate Dr. Feathers professond conduct. The 30 randomly sdlectedfiles
were sought to determinewhether Dr. Feetherswas* charging or collecting an excessve, unconscionaole
fee” Moreover, the Board correctly statesthat Dr. Feathers made his billing practicestoward other
patientsanissuethrough hisown expert’ sopinion thet, asagenerd practice, Dr. Feathers feesweremore

than the base charges of other podiatrigts performing the same procedures. Theinformeation sought by the



subpoenaisnot withinthe Board' spossesson. Andfindly, under thedrcumstances, theinformation sought
has been adequately described.®

Dr. Feathers arguments largely focus on the fifth requirement -- whether proper
procedureswere employed by the Board inissuing thesubpoena. Dr. Feathersassartsthat aprior finding
of “probable causeg’ isnecessary because, aswe suggested in Sateex rd. Hoover v. Berger, “without
somemeritoriousjudtification, anadminidrativesubpoenaducestecumisnot sometalismanthat dissolves
al rightsand privileges of the citizens of thisState” 199 W.Va at 19, 483 SE.2d & 19. Dr. Feathers
arguesthat the Board -- through asubcommitteeknown asthe“ Complaint Committeg” -- isrequired to
find probable causeto believe there has been aviolation of the law, before it canissue an investigative
subpoena. Dr. Feathers cites to one of the Board’' s many regulations, which states:

I the complaint committee determinesthat thereisreason to bdieve that

the actsdleged occurred and condtitute aviolation for which alicensee

may be sanctioned by the Board, the complaint committee shall find

probable cause to believe there is a violation of the law or this

rule.
11 C.SR. 3.10.14 [2001] (emphasis added).

The Board countersthat the relevant statutes and regul ations, read together, allow the

Board to conduct an investigation and to useitssubpoena power to determinewhether any merit exigsin

We do not consider the Board' srequest for 30 randomly chosen files as ambiguous because the
record isunclear how many patient files Dr. Feathers has availadle for reedy examination. Hisfilesmay
be sored @ multiplelocations (the record reflects he hastwo offices), might be arranged dphabetically or
by someidentifying number, andfilesof “inactive’ patientsmay routindy beremoved fromthefilingsysem
for dorageinanother location. Inthisuncertainenvironment, dlowing the Board' sinvestigator to seethe
file storage method and choose particul ar filesfor examination using arandom system does not seem
particularly onerous.



acomplaint. The Board arguesthat a“ probable cause’ determination can ordinarily bemadeonly after
aninvedigation has, to Some degree, been conducted into the substance of thecomplaint. Weagreewith
the Board' s position.

Our reeding of thedatutesand regul aionsat issue suggestssomeambiguity regardingwhen
the Board must make a probable cause determination. However, “[i]tisnot for this Court arbitrarily to
read into [those statutes and regul ations] that which it doesnot say. Just ascourtsarenot to diminate
through judicid interpretation wordsthat were purposaly included, weareobliged not to add to Satutes
something the Legidature purposay omitted.” Banker v. Banker, 196 W.Va 535, 546-47, 474 SE.2d
465, 476-77 (1996).

W.Va. Code, 30-3-7(a)(2) empowers the Board to “[h]old hearings and conduct
investigations, [and] subpoenawitnessesand documents’ in order to regul ate the professiond conduct of
podiatrigts-- without making any requirement of aprior probable causefinding. Smilarly, theBoard's
regulations, which havebeen goproved by theLegidature, Satethat uponrecaivingacomplant, theBoard

may investigate the dlegationsin the complaint and issue subpoenasto complete thet investigation - again,
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without any requirement of aprior probable causefinding.® It would be erroneousto read into thesetwo
enactments a probabl e cause requirement that is in fact conspicuously absent.

Furthermore, whenregul ationsenacted by an agency havebeenlegidatively goproved, they
havetheforce of datutesand areinterpreted according to ordinary canonsof datutory interpretation. See
HCCRA v. Boone Memorial Hospital, 196 W.Va. 326, 472 SE.2d 411 (1996). Enactmentswhich
rel ateto the same subject matter areto be construed consistently with oneanother. See, eg., Syllabus
Point 1, Owens-1llinois Glass Co. v. Battle, 151 W.Va. 655, 154 S.E.2d 854 (1967).

TheBoad sregulaions, read conggently with one ancther, st forth aprocedure whereby
the Board may exerciseits subpoenapower to investigate acomplant before making a probable cause
determination. Under theregulations, inorder to investigatethedlegationsinacomplant, the Board may

conduct aninforma meeting with the doctor targeted by the complaint,” or may requirethedoctor tofile

°The Board’ s regulations state, in pertinent part:

After recapt and review of acomplaint . . . thecomplaint committee of the
Board . . . shall cause to be conducted any reasonable inquiry or
investigation it consders necessary to determine the truth and validity of
the allegations set forth in the complaint. . . .

11 C.S.R. 3.10.7 [2001].
The complaint committeemay request the Board to issue subpoenasand
subpoena ducestecum as required to complete its investigation and may
utilizethe Board investigator to conduct whatever investigationsare
necessary to determine the truth and validity, or lack thereof, of
complaints. . . .

11 C.S.R. 3.10.9 [2001].

'See footnote 3, supra, whereby a doctor may request a person to “attend an informal
conference’ in order to “facilitate digposition of acomplaint.” 11 C.SR. 3.10.10[2001]. Dr. Feethers
participated in such an informal conference.
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aforma answer.® Aspart of thisinvestigative process, the Board may useitssubpoenaauthority. Once
the Board completesitsinvegtigation of the complaint, the regulations alow the Board to take one of two
actions: dismissthe complaint,” or find probable cause to believe thereis aviolation of thelaw™ and

proceed to apublic hearing.™ If the Board makes adetermination that thereis probable causeto believe

¥The Board' sregulations, 11 C.S.R. 3.10.11 [2001], state in pertinent part:
If the complaint committee determines that a complaint complies
subgtantialy with [the requirements of the Board' sregulations and the
Medicd PracticeAd] ... . it may request that theindividua complained of
... respond to the complaint within thirty (30) days. The complaint
committee shall attach acopy of the complaint to the order for response
or shdl describethe acts dleged in the complaint. A respondent may
answer ether persondly or through hisor her attorney, but the answer
mugt addressthe subdtantive dlegations st forthin the complant or order.

The Board' sregulations, 11 C.S.R. 3.10.12 [2001], state in pertinent part:
[A]t any point inthe courseof invedtigetion or inquiry into acomplaint, the
complaint committee may determinethat thereisnot and will not be
sufficient evidenceto warrant further proceedings or that the complaint
fallsto dlege misconduct for which alicensse may be sanctioned by the
Board. Inthat evertt, the complaint committee shl dismissthecomplart.

11 C.SR. 3.10.14, cited in thetext by Dr. Feathers as supporting his position, requiresthat the
complaint committee find probable cause.

"The Board' sregulations, 11 C.S.R. 3.10.15 [2001], state in pertinent part:

A hearingisrequiredif it isdetermined that thereis probable causeto

believethat actsaleged occurred and may condtitute aviolation of any

provison of law or thisrule. The complaint committee may take such

action as it determines a complaint warrants.
Onceaprobable cause determination found to exis, the Board isrequired to makedl of itsdisciplinary
proceedings public; if probable cause does not exist, then only the charges and findings of fact and
conclusons of law supporting the dismissa become public. W.Va. Code, 30-3-14(p) [1999] ates, in
pertinent part:

In every case considered by the board under this article regarding

discipline or licensure . . . the board shall make a preliminary

(continued...)
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aviolation of theMedica Practices Act hasoccurred, dl of the Board' s proceedings become matters of
publicrecord. W.Va. Code, 30-3-14(p) [1999]. TheBoard must then promptly providethedoctor with
information regarding potentia witnesses, copies of Satementsheld by the Board, and otherwise provide

the doctor with discovery.*

H(...continued)

determination asto whether probable cause exigisto subdantiate charges

of disqualification . .. If such probable causeisfound to exist, al

proceedings on the charges shal be open to the public who shall be

entitled to dl reports, records, and nonddiberative materidsintroduced

at the hearing, including the record of the final action taken[.]
See also, Daily Gazette Co., Inc. v. W.Va. Board of Medicine, 177 W.Va. 316, 352 S.E.2d 66
(1986) (under what wasformerly W.Va. Code, 30-3-14(0)[1986], if probable cause exidsto subdantiate
acharge, then“dl proceedings on such charges shdl be opento the public;” if probable cause does not
exig, then“the public hasaright of accessto the complaint or other document setting for thecharges, and
the findings of fact and conclusions of law supporting the dismissal.”)

2W.Va. Code, 30-3-14(i) [1999] states:

Indisciplinary actionsin which probable cause has been found by the
board, the board shall, within twenty days of the date of service of the
written notice of charges or Sixty days prior to the date of the scheduled
hearing, whichever issooner, providetherespondent with the complete
Identity, address, and telephone number of any person known to the
board with knowledge about thefacts of any of the charges; providea
copy of any statementsin the possession of or under the control of the
board; providealig of proposed witnesseswith addresses and tlephone
numbers, with abrief summeary of hisor her anticpated tesimony; provide
disdosureof any trid expert pursuant to thereguirements of Rule 26(b)(4)
of theWest VirginiaRulesof Civil Procedure; provideinspectionand
copying of theresultsof any reportsof physica and mental examinaions
or scientific tests or experiments; and provide alist and copy of any
proposed exhibit to be used at the hearing. Provided, That the board shall
not berequired to furnish or produce any material swhich contain opinion
work product information or would be violative of the attorney-client
privilege. Within twenty daysof the date of sarvice of thewritten notice of
charges, theboard shdl berequired to disclose any exculpatory evidence
withacontinuing duty to do so throughout thedisciplinary process Within

(continued...)
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Theargument posited by Dr. Featherswould, in essence, requirethat probable cause be
found onceacomplaint isfiled and before any other action could betaken by the Board. If wewereto
adopt Dr. Feathers argument, the Board would be required to make a probabl e cause determination
amaos exdusvey uponthecomplant. Upon making aprobable cause determingtion, dl of thedlegations
inthe complaint -- whether supportable or not -- would become matters of (potentidly embarrassing)
public scrutiny under W.Va. Code, 30-3-14(p). The Boardwould haveto investigatethe dlegationsin
the complaint within-- at most -- 20 days. Under Dr. Feathers' pogition, the Board would be permitted
toinvestigate through the exercise of its subpoena power during this period, and would at the end of 20
daysberequired to identify those witnessesand exhibitsthat the Board will usein the hearing on the
complaint. S,eW.Va. Code, 30-3-14(i). Wedo not bdievethe Legidatureintended to put themedica
community and the Board in such a potentially embarrassing and, perhaps, impossible situation.

Read together, the statutesand regulationsgoverning the Board' sdisciplinary process
clearly evince asysem whereby the Board is permitted to conduct an investigation, and useits subpoena

power as part of that investigation, before making afinding of probable cause. A finding that probable

12(....continued)

thirty daysof recaipt of the board’ s mandatory discovery, the respondent
shdl providetheboard with the completeidentity, address, and tlephone
number of any person known to the respondent with knowledge about the
factsof any of the charges; providealist of proposed witnesseswith
addresses and tel ephone numbers, to be called a hearing, with abrief
summary of hisor her antidipated testimony; providedisclosureof any trid
expert pursuant to therequirementsof Rule 26(b)(4) of theWest Virginia
Rulesof Civil Procedure; provideingpection and copying of theresultsof
any reportsof physical and mental examinationsor scientific testsor
experiments, and provide alist and copy of any proposed exhibit to be
used at the hearing.
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cause existsto substantiate a complaint made under the Medical Practice Act is not a necessary
prerequiste for the Board of Medicine to issue a subpoenaor a subpoena duces tecum under W.Va.
Code, 30-3-7(3)(2) [1980].

Dr. Feathers aso contends that the Board' s subpoena duces tecum is procedurally
defective becauseit did not specifically exempt fromitscoveragethefilesof hispatientswho hed submitted
toHIV teding or thementd hedlthrecordsof hispatients. Dr. Feathersassertsthat information concerning
theHIV-statusand thementa hedlth of patientsisstatutorily-protected informetion thet cannot beobtained

through an administrative subpoena ™ 1n essence, Dr. Festhers contendsthat apatient file covered by the

3W.Va. Code, 16-3C-3(a) [1998] states, in pertinent part:
No person may discloseor be compdled to disclosethe identity of any
person upon whom an HIV-rel ated test is performed, or the results of
such atest inamanner which permitsidentification of the subject of the
test. ..
W.Va. Code, 27-3-1(a) [ 1977] amilarly redirictsaccesstoinformation regarding thementa hedth
of a patient:

Communicationsand informeation obtained in thecourse of trestment or
evauation of any client or patient shal be deemed to be“confidentia
information” and shdl indudethefact that apersonisor hasbeenadlient
or patient, information tranamitted by apatient or dient or family thereof
for purposesrdatingtodiagnogsor trestment, information tranamitted by
personspartic pating intheaccomplishment of theobjectivesof diagnoss
or treetment, al diagnoses or opinions formed regarding aclient’sor
petient’ sphyscd, mentd or emationd condition; any advice, indructions
or prescriptionsissued in the course of diagnogis or treetment, and any
record or characterization of themettershereinbefore described. It does
not include information which does not identify aclient or patient,
information from which aperson acquainted with adient or petient would
not recognizesuch dient or patient, and uncoded informationfromwhich
there is no possible meansto identify a client or patient.
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Board' ssubpoenamight contain protected information -- and therefore, the subpoenaasawhol e cannot
be enforced. We disagree.

TheBoard' ssubpoenain theinstant case does not specifically seek protected information
regarding apatient’ sHIV statusor mental health treatment. However, it istruethat such protected
information could come to light when a Board investigator probes through a patient’ s file.

Thedrcuit court concduded that adoctor could not assart the privacy protectionsafforded
to certain information in adoctor’ sfiles. Wergect thisconcluson. In circumstances such as that
presented inthis case, adoctor can act to protect the privacy interests of his patients. However, those
privacy rights may be protected in amanner as st forth in Hoover -- the doctor may specificaly assert
that information sought by subpoenaor subpoenaducestecumisprivileged under Satute, but the doctor
bearsthe burden of proving theinformationis privileged. Asin other indanceswhereaparty assartsa
privilege, alog of the privileged materid should be provided to the Board of Medicine, and the materids
provided to acourt for in camera inspection. See, e.g., Sate ex rel. Shroadesv. Henry, 187
W.Va. 723, 421 S.E.2d 264 (1992) (hospital sought to protect hospital peer review documents as
statutorily privileged); Sateexrel. U.SF. & G. v. Canady, 194 W.Va. 431, 460 S.E.2d 677 (1995)
(insurance company sought to protect documents as attorney-dient privileged). Only that materid which

is privileged is protected from examination.*

“Wariousmethodsexit to protect sensitive patient informeation from unnecessary examination. For
example, theinformation could be redacted from the disouted document or, asalast resort if necessary,
the disputed document could be removed in its entirety from the patient’sfile.

Regardiessof themethod chosen, wedtill notethat the Board isstatutorily charged with protecting
theconfidentidity of sengtivepatientinformation. “[T]heunlawful disdosureof confidentia information

(continued...)
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V.
Conclusion

After carefully examining the record bel ow, we concludethat the drcuit court did not err.
Applying thefive-part test set forthin Syllabus Point 1 of Stateex rel. Hoover v. Berger, the Board
of Medicineestablished aright to haveitsadministrative subpoenajudicidly enforced, and Dr. Fegthers
falled to establish through the evidence that the subpoenaducestecum should be quashed. Nothinginthe
record supports the conclusion that the Board exceeded itsjurisdiction inissuing the subpoenaduces

tecum.

Wetherefore affirm the circuit court’ s June 21, 2000 order, denying Dr. Feathersthe

requested writ of prohibition.

Affirmed.

(...continued)
possessed by the board is a misdemeanor|.]” W.Va. Code, 30-3-14(n) [1999].
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