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| donot believethat theright of self-defenseshould condtituteasubstantia public policy

exception to the employment at will doctrine so as to sustain a cause of action for wrongful discharge.

Thebadcrulethat an employer hasan absoluteright to dischargean a-will employeehas
been subjected to saverd exceptionsby thisCourt, oneof whichisthat wherean employer’ smotivation
for the discharge isto contravene asubstantia public policy, then the employer may beliable to the
employeefor damages. A review of these exceptionsindicatesthat generdly they were created to protect
the publicfromthregtstoitshedth, financid well-being, or conditutiond rights, or to guaranteethe effective
operation of thelegd sysem. Therationdeunderlying each exceptionisthet protecting theemployeefrom
discharge is necessary to uphold asubstantia public interest. | fear that the new exception to the
employment a will doctrinewill havethe oppositeeffect and actudly resultinanincreasad risk of harmto

the public.

The7-Eleven Corporation prohibitsemyployeesfrom subduing or otherwiseinterferingwith
adorerobbery out of recognition of thefact that employeeswho interferewith robbersare not only much
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morelikdy to suffer injuriesto themsdvesbut a0 to cause harm to innocent bystanders such ascusomers
By discouraging store policieslikethe oneat issue here, | believe that the mgjority unintentionally
encouragesirrespong bleand even dangerous conduct among employeeswhichwill result inincreased

numbers of injuries.

Thisinturnwill cause morelawsuitsagaing 7-Eleven by both employeesand cusomers
who areinjured when employee attemptsto stop robberies erupt into violence. InBlakev. John
Skidmore Truck Sop, Inc., 201 W.Va 126, 493 S.E.2d 887 (1997), to which | dissented, this Court
ruled that an employeeof atruck sopwho sustained injuriesat work astheresult of crimind actsof athird
party could bring adeliberateintention cause of action againgt her employer. Asevidenceof ddiberate
intention, the Court pointed to thetestimony of plaintiff’ sexpert who opined that the sorewhere the plaintiff
worked congtituted a specific unsafe working condition becauseit did not have adequate security
safeguards. Inthe caseat hand, themgority opinion actudly rendersunenforcesble oneof 7-Eleven’s
safeguardsto protect workersin case of robbery. Neverthdess theabsence of thispolicy would probably
cause this Court to uphold adeliberate intention action againgt 7-Eleven arising from aninjury to an

employee caused when he or she attempted to subdue a robber.

Moreover, thenew subgtantid public policy exception to theemployment a will doctrine
rendersno-fighting polidesunenforcesbleaswell. Now every timean employeeisdischarged for fighting,
he or shewill sue hisor her employer and claim self-defense. The mgority opinion will have the

unfortunateresult of taking disciplinary decisonsout of the hands of private employersand placing these
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decisions in the courts.

Finally, themgority’ snew exception to theemployment at will doctrinesmply isnot
necessary. It cannot honestly be bdlieved that in those rare ingances when an employeeisfaced with the
imminent threat of seriousphysical harm or death, thet he or she would forego defending himsdlf or hersdlf

for fear of losing ajob as aresult.

Itisclear tomethat recognizing sEif-defenseasasubdantia public policy exceptiontothe
employment a will doctrineisnot only unnecessary but will do moreharmthangood. Itislikey toincreese
the chanceof physcd atercationsbetween employeesand robbers which, inturn, will resultininjuriesto
employeesand cusomers, and morelawsuitsagaing 7-Eleven and smilar busnesses. For thesereasons,

| dissent.



