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SYLLABUSBY THE COURT

1. “‘A denovo standard is applied by this[CJourt in addressing the legdl issues
presented by acertified question from afedera district or appellate court.” Syl. Pt. 1, Light v. Allstate
Ins. Co., 203 W. Va. 27, 506 S.E.2d 64 (1998).” Syllabus point 2, Aikensv. Debow, 208 W. Va

486, 541 S.E.2d 576 (2000).

2. “A determingtion of theexisence of public policy inWegt Virginiaisaquestion of
law, rather than aquestion of fact for ajury.” Syllabuspoint 1, Cordlev. General Hugh Mercer

Corp., 174 W. Va. 321, 325 SEE.2d 111 (1984).

3. “Therulethat an employer hasan absoluteright to discharge an a will employee
must betempered by the principlethat wheretheemployer’ smativation for the dischargeisto contravene
somesubstantia public policy princip[l€], thentheemployer may beliableto theemployeefor damages
occasioned by thisdischarge.” Syllabus, Harlessv. First National Bank in Fairmont, 162 W. Va

116, 246 S.E.2d 270 (1978).

4, “Toidentify thesourcesof public policy for purposesof determining whether a
retaliatory discharge hasoccurred, welook to established preceptsin our constitution, legidative
enactments, legidatively gpprovedregulaions, andjudicid opinions” Syllabuspoint 2, Birthisd v. Tri-

Cities Health Services Corp., 188 W. Va. 371, 424 S.E.2d 606 (1992).



5. “Inherent in theterm * substantia public policy” isthe concept thet the policy will
provide specific guidance to areasonable person.” Syllabus point 3, Birthisdl v. Tri-CitiesHealth

Services Corp., 188 W. Va. 371, 424 S.E.2d 606 (1992).

6. “When onewithout fault himsdlf isattacked by another in such amanner or under
such drcumgances asto furnish reasonable groundsfor goprehending adesgnto tekeaway hislife, or to
do him somegreset bodily harm, and thereisreasonable groundsfor bdieving the danger imminent, that
such desgn will be accomplished, andthe person assaulted has reasonable ground to believe, and does
believe, such danger isimminent, he may act upon such gppearances and without retregting, kill his
assdlant, if he has reasonable groundsto believe, and doesbdieve, that such killing isnecessary in order
to avoid the gpparent danger; and the killing under such circumstancesis excusable, dthough it may
afterwardsturn out, that the gppearanceswerefase, and that therewasin fact neither design to do him
some seriousinjury nor danger, that it would be done. But of dl thisthejury must judgefromal the

evidence and circumstances of the case.” Syllabus point 7, Sate v. Cain, 20 W. Va. 679 (1882).

7. “In defending hmsalf, hisfamily or hisproperty fromtheassault of anintruder, one
isnot limited to hisimmediate home or castle; hisright to stand hisground in defense thereof without
retresting extendsto hisplace of busnessdso and whereit isnecessary hemay takethelifeof hisassalant

or intruder.” Syllabus point 7, Sate v. Laura, 93 W. Va 250, 116 S.E. 251 (1923).

8. When anat will employeehasbeen discharged from his’her employment based



upon higher exercise of salf-defensein responseto letha imminent danger, suchright of self-defense
conditutesasubgantia public policy exceptiontotheat will employment doctrineand will sustainacause

of action for wrongful discharge.

9. An employer may rebut an employee sprima facie case of wrongful discharge

resulting from theemployee suse of sdf-defensein responsetolethd imminent danger by demondrating

that it had a plausible and legitimate business reason to justify the discharge.



Davis, Justice:

TheUnited States Digtrict Court for the Northern Didtrict of West Virginiapresents, for
resolution by this Court, thefallowing certified question: “Whether theright of sdf-defenseisa’ subgtantia
public policy’ exception to the at-will employment doctrine, which providesthe basisfor awrongful
discharge action?’ Following areview of the parties’ arguments, the record presented for our
condderation, and the pertinent authorities, we answer the certified question in the effirmative. Inthis
regard, wefind thet the State of West Virginiarecognizesasubgtantia public policy exception tothea will
employment doctrinewhereby an employee may defend him/herself against lethal imminent danger.
However, an employer may rebut the presumption of awrongful discharge based upon anemployee's
exerdseof hisher right to sdf-defense by demondrating thet it based thetermination upon aplausbleand

legitimate business reason.

l.
FACTUAL AND PROCEDURAL HISTORY
Theplantiff, Antonio Felicano[heranafter referred to as* Fdidano’], wasemployed as
aretall salesclerk by thedefendant, 7-Eleven, Inc. [hereinafter referredto as* 7-Eleven’], at itsBaker
Heaghtsstore, located in Berkdey County, West Virginia. At goproximatdy 4:00 am. on July 14, 2000,
awomean, wearing ameask and pointing afirearm, demanded that Soreemployees induding Fdidano, give
her the store’ smoney. During thisincident, certain employees emptied the cash register and, whilethe
womanwasfocused upon another employee, Feliciano grabbed and disarmed her. Feliciano continued

to restrain the would-be robber until local law enforcement authorities arrived on the scene and



apprehended her.*

Following thisincident, 7-Eleven terminated Fdicano, whowasan a will employee, for
faluretocomply withitscompeny policy which prohibitsemployeesfrom subduing or otherwiseinterfering
withagtorerobbery. Feicianothenfiledacivil action againg 7-ElevenintheCircuit Court of Berkeley
County dleging that he had been wrongfully discharged, in contravention of West Virginiapublic palicy,
for exercang hisright to self-defense. The defendant removed the suit to the United States Didtrict Court
for theNorthern Didtrict of West Virginia, Martinsourg Division, based upon diversity of citizenship?and
moved to dismiss Fdiciano’ sclaim, contending thet hehed failed to gateadam uponwhich rdlief could
begranted.® In considering thismotion, thedistrict court encountered alega conundrumwhichit has
certifiedtothisCourt.* Applying West Virginiasubstantivelaw, thecourt ruled, by order entered February

28, 2001, that, “unlesstheWest VirginiaSupreme Court of Apped sholdsotherwise, the Court condudes

The parties represent that the woman subseguently pled guilty to possession of afirearm
during the commission of a crime of violence.

’See generally 28 U.S.C. § 1441, et seq.
3See Fed. R. Civ. P. 12(b)(6).

W. Va. Code 8§ 51-1A-3 (1996) (Repl. Vol. 2000) governscertified questionsfrom
federal courts:

The supreme court of gppedsof West Virginiamay answer a
question of law certified to it by any court of the United States. . . if the
answer may be determinative of an issuein apending causein the
certifying court and if there is no controlling appellate decision,
constitutional provision or statute of this state.

For the complete text of the certified question at issue in the present case, see infra Section |11.
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thet sdf-defenseisnot asubgantia public policy inWest Virginia” which ruling, if uphdld, would result in
thedismissal of Feliciano’scomplaint for failure to stateameritorious claim for wrongful discharge.

Pursuant to this decision, the district court certifies its question of law to this Court.

.
STANDARD OF REVIEW

When considering a certified question, we generally accord the original court’s
determination thereof plenary review. “*A denovo sandard isagpplied by this[Clourt in addressng the
legal i1ssues presented by acertified question from afederd didrict or gopellate court.” Syl. P 1, Light
v. Allstate Ins. Co., 203 W. Va. 27, 506 S.E.2d 64 (1998).” Syl. pt. 2, Aikens v. Debow, 208
W. Va. 486, 541 S.E.2d 576 (2000). Accord Syl. pt. 1, Bower v. Westinghouse Elec. Corp., 206
W. Va 133, 522 SE.2d 424 (1999) (“This Court undertakes plenary review of legal issues presented by
cartified question from afederd didrict or gopellate court.”). In the case presently before us, the specific
question at issuefor our determination hasbeen established to beaquestion of law: “ A determination of
theexigence of public palicy inWest Virginiaisaquestion of law, rather than aquestion of fact for ajury.”
Syl. pt. 1, Cordlev. General Hugh Mercer Corp., 174 W. Va 321, 325 SE.2d 111 (1984). During
our consderation of questions of law, be they presented by certification or otherwise, we employ ade
novo standard of review. “To the extent that we areasked to interpret agtatute or addressaquestion of
law, our review isdenovo.” Satev. Paynter, 206 W. Va. 521, 526, 526 S.E.2d 43, 48 (1999).
Accord Syl. pt. 2, Coordinating Council for Indep. Living, Inc. v. Palmer, 209 W. Va. 274, 546

SE.2d 454 (2001) (“*Wheretheissue on an gpped from the circuit court isclearly aquestion of law or
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involving an interpretation of astatute, we apply ade novo standard of review.” Syllabus point 1,
Chrystal RM. v. CharlieA.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).”). Having established the

gppropriate standard of review for the case sub judice, we proceed to consider the parties arguments.

[11.
DISCUSSION
Thedngleissue presanted for resolution by this Court isthe cartified question posad by the
United States Didtrict Court for the Northern Didtrict of West Virginia: “Whether theright of saif-defense
Isa‘subgtantid public policy’ exceptionto the at-will employment doctrine, which providesthe basisfor
awrongful dischargeaction?’ Inrendering itsdecision, thedistrict court opined that theright of self-
defense did not condtitute a* subgtantia public policy” exception to the a will employment doctrine, and
thus Feliciano had failed to stateavaid claim for wrongful discharge. On certification to this Court,
Fdlicdano mantainsthat such asubgantia public policy doesexig, while 7-Eleven agreeswiththe didrict

court’ s ruling effectively precluding the assertion of Feliciano’s clam for wrongful discharge.

Beforeddinitivey deading the question cartified for our detlermination, it ishdpful to briefly
review basic concepts of employment law agpplicable to the case sub judice. In the State of West

Virginia, employersand employeesaikearegeneraly governed by theat will employment doctrine.

At goeswithout saying, however, that where an employment contract Specifically addresses

the term or duration of employment, the employment most likely isnot a will. Cf. Syl. pt. 3, Wright v.

Sandard Ultramarine & Color Co., 141 W. Va. 368, 90 S.E.2d 459 (1955) (** An employment
(continued...)



Pursuant tothisbody of law, “[w]hen acontract of employment isof indefinitedurationit may beterminated
a any time by either party to the contract.” Syl. pt. 2, Wright v. Sandard Ultramarine & Color
Co., 141 W. Va 368, 90 SE.2d 459 (1955). The practicd effect of thisdoctrine, then, isthat “an at-will
employeesarvesat thewill and pleasure of hisor her employer and can be discharged a any time, with
or without cause.” Kanagy v. Fiesta Salons, Inc., 208 W. Va. 526, 529, 541 S.E.2d 616, 619 (2000)
(citation omitted). Neverthdess, “*the employer isnot S0 aosolute asovereign of thejob thet thereare not
limitsto his prerogative.’” 1d., 208 W. Va. at 533, 541 S.E.2d at 623 (quoting Tameny v. Atlantic
Richfield Co., 27 Cal. 3d 167, 178, 164 Cal. Rptr. 839, 845, 610 P.2d 1330, 1336 (1980)).
Therulethat an employer hasan asoluteright to dischargean at

will employee must be tempered by the principle that where the

employer’ smativationfor thedischargeisto contravene somesubgtantia

publicpalicy princip[l€], thentheemployer may beligbletotheemployee

for damages occasioned by this discharge.
Syl., Harlessv. First Nat’'| Bank in Fairmont, 162 W. Va. 116, 246 S.E.2d 270 (1978). This
exceptiontothea will employment doctrinerecognizesthat, in goiteof theright of employerstoterminate
their employees, “‘[o]ne of the fundamenta rights of an employeeistheright not to bethevictim of a
“retaiatory discharge” that is, adischarge from employment where the employer’ smativation for the

dischargeisin contravention of asubgtantial publicpolicy[.]’” Kanagy, 208 W.Va & 530,541 SE.2d

a 620 (quoting McClung v. Marion County Comm'n, 178 W. Va. 444, 450, 360 S.E.2d 221, 227

*(...continued)
upon amonthly or annud saary, if no definite period is otherwise stated or proved for its continuance, is
presumed to beahiring a will, which ather party may a any time determine a his pleasurewithout lighility
for breach of contract.” Point 1, syllabus, Resener v. Watts, Ritter and Company, 73W. Va. 342,
80 S.E. 839 (1913)].").



(1987) (quotation and citation omitted)).

Accordingly, acause of action for wrongful discharge exigswhen an aggrieved employee
can demondtrate that his’/her employer acted contrary to substantia public policy in effectuating the
termination. “““[PJublicpolicy” isthat principle of law which holdsthat no person canlawfully do that
which hasatendency to beinjuriousto the public or againg public good even though no actud injury may

have resulted therefrom in a particular caseto the public.”” Cordlev. General Hugh Mercer Corp.,
174W.Va at 325, 325 SE.2d at 114 (quoting Allen v. Commercial Cas. Ins. Co., 131 N.J.L. 475,
477-78, 37 A.2d 37, 39 (1944) (interna quotationsand citations omitted)). Whether aparticular factor
motivating adischargefrom employmentisametter of public policy isdictated by referenceto various
authorities “[t]oidentify the sources of public policy for purposes of determining whether aretdiatory
discharge hasoccurred, welook to established preceptsin our congtitution, legidative enactments,
legidatively approved regulations, and judicia opinions.” Syl. pt. 2, Birthisal v. Tri-CitiesHealth
Servs. Corp., 188 W. Va. 371, 424 SE.2d 606 (1992). E.g., Syl. pt. 3, Tiernan v. Charleston
Area Med. Ctr., Inc., 203 W. Va. 135, 506 S.E.2d 578 (1998) (discussing procedure for basing
substantid public policy on conditutiond provision). However, in order to sustain acause of actionfor
wrongful discharge, the public palicy rdied upon mugt not just exig; it must besubgantid. “Inherentinthe
term‘ subgtantia public palicy’ isthe concept that the policy will provide specific guidanceto areasonable
person.” Syl. pt. 3, Birthisal, 188 W. Va. 371, 424 S.E.2d 606. Moreover,

[flheterm“substantial public policy” impliesthat the policy principlewill

be dearly recognized smply becauseitissubstantid. Anemployer should

not beexposedtoligbility whereapublic policy dandardistoo generd to
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provide any specific guidanceor isso vaguethat it issubject to different
interpretations.

Id., 188W. Va at 377,424 SE.2d at 612. Thus, to besubstantia, apublic policy must not just be

recognizable as such but must be so widely regarded asto be evident to employersand employeesdike.

Turning now to theissue presently before us, we must decide whether self-defenseisa
subgtantia public policy exception so asto support acause of action for wrongful discharge. Inour prior
decisonof Birthisdl, we observed that the sources of public policy include constitutional authority,
datutory and regulaory provisons, and principlesof common law. Syl. pt. 2, Birthisd, 188 W. Va 371,
424 SE.2d 606. An examination of the West Virginia Congtitution and the legidation of this State,
however, suggest that whileboth bodiesof law briefly mentionanindividud’ sright to defend hinvhersdf,
neither clearly expressesthisview asadefinite satement of public policy. See, eg., W. Va Cond. art.
111, 822 (securing an individud’ s“right to keep and bear armsfor the defenseof sdf”); W. Va Code
§61-7-1(1989) (Repl. Val. 2000) (acknowledging theright to bear asamsfor salf-defense). Seealso
W.Va Code § 61-6-21(€) (1987) (Repl. VVol. 2000) (permitting theteaching of salf-defensetechniques

in civil rights context).

Thejurisprudentid higtory of this State, however, dearly demondratesthe exigence of a
public policy favoring anindividud’ sright to defend himv/hersalf. From the earliest reported casesto
present day decigons, thisCourt hasrepeatedly recognized and safeguarded anindividud’ sright todefend

him/hersdf againgt an unprovoked assallant. [nthe course of these opinions, we have defined the nature



of the right to self-defense, holding that

[w]hen onewithout fault himsalf isatacked by another in sucha
manner or under such drcumstances asto furnish reasonable groundsfor
apprehending adesign to take away hislife, or to do him some great
bodily harm, and thereis reasonable groundsfor beieving the danger
imminent, thet such desgnwill beaccomplished, and the person assaulted
has reasonable ground to believe, and does believe, such danger is
imminent, hemay act upon such gppearances and without retregting, kill
hisassailant, if he has reasonable groundsto believe, and doesbdlieve,
that such killing isnecessary in order to avoid the goparent danger; and the
killingunder such circumgtancesisexcusable, dthoughit may afterwards
turn out, thet thegppearanceswerefa se, and that therewasin fact naither
design to do him some seriousinjury nor danger, that it would be done.
But of dl thisthejury mudt judgefrom dl the evidence and drcumgtances
of the case.

Syl. pt. 7, Satev. Cain, 20 W. Va. 679 (1882). More recently, we have similarly observed that
[s]elf-defense is generally defined as follows:
[A] defendant who is not the aggressor and has
reasoneble groundsto believe, and actudly doesbdlieve,
that heisinimminent danger of death or seriousbodily
harm fromwhich he could save himsdlf only by using
deedly force againg hisassallant hasthe right to employ
deadly force in order to defend himself.
Satev. Hughes, 197 W. Va. 518, 524, 476 S.E.2d 189, 195 (1996) (quoting Satev. W.J.B., 166

W. Va. 602, 606, 276 S.E.2d 550, 553 (1981) (citations omitted)).® Inthe course of rendering these

°Accord Satev. Miller, 178 W. Va. 618, 622, 363 S.E.2d 504, 508 (1987) (“[T]he
concept of sef-defense. . . provides ajudtification or excusefor akilling, and isacomplete defense to
crimind liability.” (citations omitted)); Satev. W.J.B., 166 W. Va 602, 608, 276 S.E.2d 550, 554
(1981) (“[A] person hastheright to repe force by forcein the defense of hisperson, hisfamily or his
hebitation, and if in S0 doing he usesonly so much force asthe necessity, or gpparent necessity, of thecase
requires, heisnot guilty of any offense, though hekill hisadversary insodoing.” (internd quotationsand
ctationsomitted)); Syl. pt. 4, Satev. Foley, 128 W. Va 166, 35 SE.2d 854 (1945) (“Where, inatrid

(continued...)



rulings, we have also clarified the essential elements of this offense.”

%(...continued)

for murder, thereis competent evidence tending to show that the accused believed, and had reasonable
groundsto believe, that hewasin danger of losaing hislife or suffering great bodily harm at the hands of
severd assallantsacting together, hemay defend againg any or al of said assallants, anditisreversble
error for thetria court to refuse to indruct the jury to thet effect.”); Syl. pt. 6, Satev. Cain, 20W. Va
679 (1882) (“Wherethereisaquarrd between two persons, and both arein fault, and acombeat asthe
result of such quarrd takesplace, and death ensues in order to reducethe offensetokilling in saif defense,
two thingsmust gppear from the evidence and the circumstances of the case, firgt that beforethe mortd
blow was given, the prisoner declined further combat and retreated, asfar as he could with safety; and
secondly, that he necessaxily killed the deceasad in order to presarve hisown life, or to protect himsdlf from
great bodily harm.”).

'See, e.g., Satev. Plumley, 184 W. Va. 536, 540, 401 S.E.2d 469, 473 (1990) (per
curiam) (“In addressing the sandard by which the reasonableness of anindividud’ sbdiefsand actionsin
s f-defense must bejudged, we have recognized that the reasonabl eness of such bdiefsand actionsmust
beviewed ‘in [the] light of the circumstancesin which he acted at the time and not measured by
subsequently developed facts.”” (quoting Satev. Reppert, 132 W. Va 675, 691, 52 S.E.2d 820, 830
(1949) (citations omitted)); Syl. pt. 1, Satev. Baker, 177 W. Va. 769, 356 S.E.2d 862 (1987) (“The
amount of force that can be used in sAf-defenseisthat normally one can return deadly force only if he
reasonably believesthat the assailant isabout to inflict deeth or serious bodily harm; otherwise, where he
Isthreatened only with non-deadly force, he may use only non-deedly forceinreturn.”); Syl. pt. 3, Sate
V. Preece, 116 W. Va. 176, 179 SE. 524 (1935) (* Sdf-defense as ajustification for homicideis not
necessarily based upon actud necessity; if thecircumstanceswere suich asto causeareasonably prudent
personto believe, and if the accused did believe, that the killing was necessary then, the other dements
thereof being present, thedefenseisvaid.”); Syl. pt. 1, in part, Satev. Miller, 85W. Va 326, 102 SE.
303 (1919) (* One assaulted by ancther isnot bound to retreet, but if heisthe aggressor, or unnecessarily
pursueshisassalant after thelater hasdedined the combat and inflictsupon him bodily injury, heisguilty
of assault and battery.”); State v. Hanrick, 74 W. Va. 145, 149, 81 S.E. 703, 705 (1914) (“Our
decisonssay that in order tojudtify the killing the accused must have had reasonable groundsto believe,
and did believe the danger wasimminent, and thet the killing was necessary to preserve hisown life, or to
protect him from greet bodily harm, before heis excusable for usng adeadly wegpon in his defense.”
(citationsomitted)); Syl. pt. 8, Shiresv. Boggess, 72W. Va 109, 77 SE. 542 (1913) (“Onein hisown
house need not stand and take without res sting with force even dight assaults of anintruder or trespasser,
and until hebelieves or hasreason to believe that heisabout to sustain some great bodily harm. But he
must not use force digproportioned to that used againg him, and may not use adeadly wegpon unless his
own lifeisimperiled or it is necessary to ward off greet bodily harm.”); Syl. pt. 4, Satev. Hood, 63
W. Va. 182,59 S.E. 971 (1907) (“In case of affray, where retreat is necessary before taking the
advarsay'slifein sf defence, thet retrest must bein good faith, not as acover to execute afixed desgn

(continued...)



Smilarly, wehaverefined thedrcumstancesunder which adefendant may avall him/hersdlf

of a self-defense argument® and crafted various procedural rules to

’(...continued)

tokill.”); Syl. pt. 8, Satev. Cain, 20W. Va 679 (“In such acase asto theimminency of the danger,
which thregtened the prisoner, and the necessity of thekilling inthefirg instancethe prisoner isthejudge;
but he actsat hisperil, asthejury must passupon hisactionin the premises, viewing sad actionsfromthe
prisoner’ ssand-point & thetime of thekilling; andif thejury believefromdl thefactsand crcumstances
inthe case, that the prisoner had reasonable groundsto believe, and did bdieve, the danger imminent, and
that the killing was necessary to preserve hisown life or to protect him from great bodily harm, heis
excusablefor usng adeadly wegpon in hisdefense, otherwise heisnat.”); Syl. pt. 10, Sate v. Abbott,
8W.Va 741 (1875) (“To excuse the dayer, he must act under an honest bdief thet it isnecessary, a the
time, totakethelifeof hisadversary in order to savehisown; and it must gppear that therewasreasonable
cause to excite this apprehension.”).

%g, e.g., 9yl. pt. 2, Satev. Wade, 200 W. Va. 637, 490 SE.2d 724 (1997) (“ Self-
defenseand provocationingructionsare not availablein responseto acharge of felony-murder wherethe
predicatefeony istheddivery of acontrolled subgtance.”); Syl. pt. 2, Satev. Kirtley, 162 W. Va. 249,
252 SE.2d 374 (1978) (*Where adefendant isthe victim of an unprovoked assault and in asudden heat
of passon usesadeadly wegpon and killsthe aggressor, he cannot be found guilty of murder wherethere
isno proof of malice except the use of adeadly weapon.”); Satev. Cowan, 156 W. Va 827, 832, 197
SE.2d 641, 644 (1973) (“Whileitisnot inconcalvablein agiven factua dtuation that there could bea
proper defense of self-defense to a prosecution for armed robbery, such apossibility strains the
imaginaion.”); Syl. pt. 7, Satev. Hanric, 151 W. Va 1, 151 SE.2d 252 (1966) (“\Where a defendant
relies on self-defense and stated that she believed she wasin danger of great bodily harm and was
atempting to protect hersdlf from gpparent danger and firesashotgun chargethrough awindow and no
oneisattempting to enter her home at thetime, sheassumestheriskinsodoing.”); Syl. pt. 4, Satev.
Preece, 116 W. Va 176, 179 SE. 524 (“ A man attached in hisown home by an intruder may invokethe
law of self-defense without retreating.”); Syl. pt. 4, Satev. Donahue, 79 W. Va. 260, 90 SE. 834
(1916) (“Onewithout fault, assaulted by another in apublic road, where he hasthe right to be, isnot bound
to retreat, but may lawfully sand upon hisrightsand repd the assault and if necessary to protect hisown
life or save himsdlf from greet bodily harm, may even takethelifeof hisassallant.”); Syl. pt. 17, in part,
Satev. Clark, 64 W. Va. 625, 63 SEE. 402 (1908) (“Inexercisngone' sright toresst anillegal arrest
hehasnoright, in order to retain or regain hisliberty, to teake thelife of the officer, unlesshe hasreasonto
bdieveand doesbdieveheisinimminent danger, and that it isnecessary todo o inorder to savehisown
life, or to save himsdlf from some greet bodily harm[.]”); Syl. pt. 10, Satev. Prater, 52 W. Va 132, 43
SEE. 230(1902) (“Theprinciple of self defense extendsto theright of aperson to defend anear rdative
wheninimmediatedanger of deeth or greet bodily harm, and will excusehomicidein such case, whenthe
killingisupon necessity or gpparent necessity and thedesignation of it assdf defenseiningructionswhich

(continued...)
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govern the assertion of this affirmative defense.® In fact, the right to self-defense is so

§(...continued)

clearly explainthegpplicability of it tothe caseontrid, doesnot render theingtructionimproper.”); Syl.
pt. 15, Satev. Greer, 22 W. Va 800 (1883) (“Theright of sdf-defence may be exercised in behdf of
abrother or astranger.”). But see, e.g., Syl., Satev. Curry, 112 W. Va. 549, 165 SE. 810 (1932)
(“Oneinnoimminent danger from aminatory foe may not purposay confront him and then invoke sdif-
defensefor animmediate homicide.”); Syl. pt. 7, in part, Satev. Shider, 8L W. Va 522, 94 SE. 981
(1918) (*Merewordsor thrests unaccompanied by an overt act do not condtitute ground of justification
or excuse of ahomicide, under thelaw of salf-defensd].]”); Syl. pt. 1, Smithv. Fahey, 63W. Va. 346,
60 S.E. 250 (1908) (“In an action for damagesfor injuries resulting from abesating, the doctrine of
sdf-defense cannaot be successfully invoked where defendant was the aggressor, where he used moreforce
than was reasonably necessary for hisprotection, or where, after the assault hed terminated and al danger
past, he struck or beet the aggressor by way of revenge.”); Syl. pt. 14, Satev. Greer, 22 \W. Va. 800
(“Aningructioniscorrect, whichinformsthejury thet the prisoner cannot shidd himsdlf under thepleaof
sf-defence, if hehad reason to believe and did bdieve, that the assaulting party only intended to commit
atrespass, and did not intend to takelife or inflict great bodily harm.”); Syl. pt. 9, Satev. Abbott, 8
W. Va 741 (“ Previousthrests or acts of hodtility, however rdevant they may be, will not justify aperson
in seeking and slaying his adversary.”).

°Se eg., Syl. pt. 3, Dietzv. Legursky, 188 W. Va. 526, 425 S.E.2d 202 (1992) (“In
ahomidde case, mdidouswounding, or assault where the defendant reies on salf-defense or provocation,
under Rule 404(a)(2) and Rule 405(a) of the West Virginia Rules of Evidence, character evidence
intheform of opinion tesimony may beadmitted to show thét the victim wasthe aggressor if the probative
vaueof such evidenceisnat outweighed by the concerns st forth in the balancing test of Rule403.”); Syl.
pt. 3, Satev. Woodson, 181 W. Va. 325, 382 SE.2d 519 (1989) (“Under 405(b) of the West Virginia
Rulesof Evidence, adefendantinacriminad casewho rdieson saf-defenseor provocation may introduce
specific actsof violence or threetsmadeagaing him by the victim, and if the defendant has knowledge of
speaific actsof violence againg third parties by thevictim, the defendant may offer such evidence”); Syl.
pt. 6, Satev. McKinney, 178 W. Va. 200, 358 S.E.2d 596 (1987) (“ Once the defendant meets his
initid burden of producing some evidence of sHif-defense, the Stateis required to disprove the defense of
sdlf-defense beyond areasonable doubt.”); Syl. pt. 4, Satev. Kirtley, 162 W. Va 249, 252 SE.2d 374
(“Oncethereisaufficient evidenceto create areasonabl e doubt that thekilling resulted from the defendant
acting in sdf-defense, the prasecution must prove beyond areasonable doubt that the defendant did not
actinsdf-defense.”); Syl. pt. 1, Satev. Callins, 154 W. Va. 771, 180 SE.2d 54 (1971) (“Whenin
aprosecution for murder the defendant relies upon sef-defense to excuse the homicide and the evidence
doesnat show or tend to show that the defendant was acting in self-defense when he shot and killed the
deceased, the defendant will not be permitted to prove that the deceased was of dangerous, violent and
guarrelsome character or reputation.”); Satev. Perkins, 130 W. Va. 708, 712,45 S.E.2d 17, 19
(1947) (“Merewords, unaccompanied by an overt act, are not sufficient to judtify aningructiontothejury

(continued...)
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%(...continued)
onthetheory of sdf-defense” (citation omitted)); Syl. pt. 2, Satev. Ponce, 124 W. Va 126, 19 SE.2d
221 (1942) (“Itisprgudicid error for atrid court to refuseto give indructions which correctly enunciate
thelaw of sdlf-defense, wheresuchingructionsarewarranted under theevidence adduced.”); Syl. pt. 2,
Satev. Sanley, 112W. Va. 310, 164 S.E. 254 (1932) (“In aprosecution for murder wherethereis
subgantia evidenceto etablish apleaof sef-defense, itiscompetent for defendant to prove prior atacks
meade upon him by the deceased.”); Syl. pt. 6, Satev. Hanrick, 112 W. Va 157, 163 SE. 868 (1932)
(“Itispeculiarly within the province of thejury to weigh the evidence upon the question of sdif defense, and
theverdict of ajury adverseto that defensewill not be sat asdeunlessitismanifestly againg theweight
of theevidence.”); Syl. pt. 6, Satev. McMillion, 104 W. Va 1, 138 SE. 732 (1927) (“Under hisplea
of self-defense, the burden of showing theimminency of the danger rests upon the defendant. No
goprehension of danger previoudy entertained will justify the commisson of thehomicide; it must bean
apprehension existing at the time the defendant fired the fatal shot.”); Syl. pt. 3, Satev. Sers, 103
W.Va 30, 136 SE. 503 (1927) (* Aningruction ontheright of salf-defenseiserroneous, which makes
the accused the solejudge of theemergency.”); Syl. pts. 1 & 2, Satev. Laura, 93W. Va. 250, 116
SE. 251 (1923) (Syl. pt. 1: “Inthetrid of one accused of homicide, when sif defenseisrdied on, the
prior bad conduct of the deceased o dosdly connected intime and place asto show the sate of mind and
characterize the conduct of the deceased towardsthe defendant or hiswife, home or place of busness is
admissblein evidencefor thet purpose”; Syl. pt. 2: “ And theevidence of previousthreats of the deceased
againg the accused and hisproperty communicated to him and calculated to shed light upon the menta
attitude of the deceased towards the prisoner, areadmissible in evidence for that purpose.”); Syl. pts. 1
& 3, Satev. Arrington, 88 W. Va 152, 106 SE. 445 (1921) (Syl. pt. 1: “Inatrid for homicide, where
oneof theissuesissHf defense, it iscompetent for theaccused to testify concerning hisbdlief and fedings
asto the conduct of the deceased at the time of the killing, and to state the motive or purpose which
prompted himto firethefata shot.”; Syl. pt. 3: “Where sdf defenseisanissuein atrid for homicide,
evidence that the deceased was unarmed at thetime of thekilling isadmissible.”); Syl. pt. 9, Satev.
McCaudand, 82 W. Va 525, 96 SE. 938 (1918) (“Where one charged with murder admitsthekilling
and attemptsto justify hisact upon the ground of sdlf defense, it is proper for him to provethat the
decessed was aviolent and dangerous man, not only & or about thetime of thekilling, but thet he had been
such continuoudy for many yearsprior thereto.”); Syl. pts. 1 & 2, Pendleton v. Norfolk & Western
Ry. Co.,82W. Va. 270,95 S.E. 941 (1918) (Syl. pt. 1: “Inacivil actionto recover damagesfor an
assault and battery, the defendant cannot judtify upon the ground of self-defense, unless such matter of
judtification bespecidly pleaded.”; Syl. pt. 2: “Insuch case, however, evidence tending to show that the
assault was committed by the defendant in self-defense may beintroduced under the pleaof not guilty, in
mitigation of damages, but not in judtification of theassault.”); Syl. pt. 4, Ted v. Coal & CokeRy. Co.,
66 W.Va 315,66 SE. 470 (1909) (“ Thelaw of sdf-defensedoesnot vary in the gpplicationthereof to
felony, misdemeanor and civil cases.”); Syl., Satev. Roberts, 64 W. Va. 498, 63 S.E. 282 (1908)
(“When, upon aconviction for malicious shooting, the only question iswhether the accused acted in sdif-
(continued...)
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entrenched in the common law of this Statethat, someeighty yearsago, this Court, while condgderinga
defendant’ s pleaof salf-defense, obviated the need for meaningful discusson thereof by remarking that
“[f]helaw of sef-defenseisso wel understood and has been so many timeslad down by prior decisons
asto need no additiond affirmationinthiscase” Satev. Miller, 85W. Va. 326, 329, 102 SEE. 303,
304 (1919). Seealso Satev. Cook, 204 W. Va 591, 598, 515 S.E.2d 127, 134 (1999) (“Our cases
havesuccinctly articul ated the development and scopeof thedoctrine of self-defenseand theuseof deedly
forceunder it.”). Furthermore, we previoudy have recognized that the right to salf-defense extends to
one’s place of employment:
[i]n defending himsaf, hisfamily or hisproperty from the assault
of anintruder, oneisnot limited to hisimmediate home or castle hisright

to stand his ground in defense thereof without retregting extendsto his
placeof busnessaso and whereitisnecessary hemay takethelifeof his

%(...continued)

defence, and the evidence asto it ismateridly conflicting, the supreme court will not grant anew trid.”);
Syl. pts. 1, 2, & 5, Satev. Dillard, 59 W. Va. 197, 53 SE. 117 (1906) (Syl. pt. 1. “Upon atria for
murder, wherethekilling is admitted, and the defendant rdlies upon sdf-defense, the burdenis upon him
to establish such defenseto the satisfaction of thejury.”; Syl. pt. 2: “Where, upon atrid for murder, the
evidenceintroduced by the Sate to establish the homicide, tends to show extenuating circumstances, this
doesnoat relievethe defendant of theburden of establishing sdf-defensg, if it isrdlied on, tothestisfaction
of thejury; but the circumstances so shown are proper to be considered by thejury in arriving at their
vedict.”; Syl. pt. 5: “Itispeculiarly within the province of thejury to weigh the evidence upon the question
of sdf defense, and the verdict of ajury adverseto that defensewill not be st asde unlessit ismanifestly
againg theweight of theevidence.”); Syl. pt. 1, Satev. Newman, 49W. Va 724, 39 SE. 655 (1901)
(“A question of Hf-defenseispeculiarly ajury question, and an gppdlate court will not set asdeaverdict
agand that defense except inrare cases whereit isvary manifestly and plainly agang the evidence”); Syl.
pt. 4, Sate v. Dickey, 48 W. Va. 325, 37 S.E. 695 (1900) (“Whether a homicide is voluntary
mandaughter or homicidein saf-defenseisaquestion of fact for thejury upontheevidence™); Syl. pt. 19,
Satev. Greer, 22 W. Va 800 (“Upon atrid for murder the use of adeadly wegpon being proved, and
the prisoner relying on sdf-defenceto excuse him for the use of the wegpon, the burden of showing such
excuseison the prisoner, and to avail him, such defence must be proven by a preponderance of the
evidence.”).
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assailant or intruder.
Syl. pt. 7, Satev. Laura, 93W. Va 250, 116 SE. 251 (1923). Hence, it goeswithout saying that an
individud’ sright to self-defensein West Virginiahas been sufficiently established inand darified by our

State’ s common law so as to render it a substantial public policy.

While we recognize this substantial public policy of an employee’ sright to defend
him/hersdf againgt bodily injury, weneverthdessmust aso bemindful of anemployer’ scorresponding duty
to safeguard its employees and patrons. See generally 12B Michie’ s Jurisprudence Master and
Servant 88 13-15 (Repl. Val. 1992). Thus, whileaparticular employee may assert hisher right to self-
defense, anemployer dso hasaninterest in protecting itsstaff and customersfrom harmthat may befdl
them asareault of theemployee sactionsin defending himvhersdlf. For example, inthe case subjudice,
itisquite possblethat someone, beit Fdiciano, hiscoworker, or an innocent bystander, could have been
injuredinthe courseof Feliciano’ sattemptsto defend himsdlf. Whileitisindeed quitefortunatethat no
suchinjuriesresulted, we must sl account for thisvery red possibility. Accordingly, wefind thet while
anemployee hasaright to sef-defense, such right must necessarily belimited initsscopeand avallablein
only themost dangerous of circumgtances. Therefore, we hold that when an a will employee hasbeen
discharged from his’her employment based upon his’her exercise of sdlf-defenseinresponsetolethd
Imminent danger, such right of saf-defense condtitutesasubstantid public policy exception to the at will

employment doctrineand will sustain acause of action for wrongful discharge.™® Consistent with our prior

%Other jurisdictionsconsi dering thisissue havereached varying outcomes. Somestates
(continued...)
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precedent,™ we hold further that an employer may rebut an employee’ sprima facie case of wrongful
discharge resulting from the employee suse of self-defensein responsetoletha imminent danger by

demonstrating that it had a plausible and legitimate business reason to justify the discharge.

Asthiscaseispresently before the Court upon certification of aquestion of law, weare
not &t liberty to decide whether the facts support Feliciano’ s cause of action for wrongful discharge.

However, asguidancefor future cases, wefind the following dements of thetort of wrongful discharge,

19(....continued)

have found, aswe have, the right to salf-defense condtitutes a subgtantid public palicy. See, eg., Babick
v. Oregon Arena Corp., 160 Or. App. 140, 980 P.2d 1147, review allowed, 329 Or. 357,994 P.2d
123(1999) (unpublished tabledecison) (finding dam of imminent danger renderswrongful dischargedam
justiciable); Ellisv. City of Seattle, 142 Wash. 2d 450, 13 P.3d 1065 (2000) (en banc) (upholding
employee sclam of wrongful discharge againg employer who fired himafter herefused to disablefire
adarm system that interfered with quaity of arena ssound system); Gardner v. LoomisArmored Inc.,
128 Wash. 2d 931, 913 P.2d 377 (1996) (en banc) (answering, in the affirmative, certified question
inquiring “whether an employer contravenes public policy whenit terminates an a-will employeewho
violated acompany rulein order to go to the ass sance of acitizen who wasin danger of serious physica
injury or deeth?’). However, other courts have declined to adopt thisposition. See, e.g., Bagwell v.
Peninsula Reg’'| Med. Ctr., 106 Md. App. 470, 665 A.2d 297 (1995) (following McLaughlin,
bel ow, and declining to recognize substantia public policy of self-defense); McLaughlinv. Barclays
American Corp., 95 N.C. App. 301, 382 S.E.2d 836 (1989) (concluding, where supervisng employee
exercsng saf-defenseagaing subordinateempl oyeewasdischarged, that public policy argument wasnot
convincing); Scott v. Extracorporeal, Inc., 376 Pa. Super. 90, 545 A.2d 334 (1988) (regjecting
discharged employee’ s characterization of salf-defenseaspublic palicy infavor of employer’ slegitimate
interest in discharging disruptive employees).

"See, e.g., Syl. pt. 8, Page v. Columbia Natural Res., Inc., 198 W. Va. 378, 480
SE.2d 817 (1996) (“ Oncethe plaintiff in an action for wrongful discharge based upon the contravention
of asubstantia public policy has established the existence of such policy and established by a
preponderance of the evidence that an employment discharge was motivated by an unlawful factor
contravening that palicy, liability will then beimposed on adefendant unlessthe defendant provesby a
preponderance of the evidence that the same result would have occurred even in the absence of the
unlawful motive.”). Accord Syl. pt. 2, Powell v. Wyoming Cablevision, Inc., 184 W. Va. 700, 403
S.E.2d 717 (1991).
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as enumerated by the United States Court of Appealsfor the Sixth Circuit in Godfredson v. Hess &
Clark, Inc., 173 F.3d 365 (6th Cir. 1999), to be particularly indructive to adetermination of whether an
employee has successfully presented adam of rdief for wrongful dischargein contravention of substantial
public policy:

1. [Whether @] clear public policy existed and was

manifested in agtate or federa congtitution, Statute or

administrative regulation, or in the common law (the

clarity element).

2. [Whether] dismissing employessunder circumstances

like thoseinvolved in the plaintiff’ s dismissal would

jeopardize the public policy (the jeopardy e ement).

3. [Whether t]he plaintiff’ sdismissd wasmoativated by

conduct related to the public policy (the causation

element).

4. [Whether theemployer lacked overriding legitimate

businessjudtification for the dismissal (the overriding

justification element).
173 F.3d at 375 (quoting Kulch v. Sructural Fibers, Inc., 78 Ohio &t. 3d 134, 151, 677 N.E.2d 308,
321 (1997) (internd quotations and citations omitted)). This succinct summation merdly raiteratesthe

procedures we previously have delineated in the foregoing discussion and decision of this case.

V.
CONCLUSION
Incondusion, weanswer the question certified by the United States Didtrict Court for the

Northern Didrict of West Virginiaintheaffirmative, but with limitation. Thus, theright of sdif-defensein
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responseto letha imminent danger isasubstantial public policy exception to the at will employment
doctrineand will support acause of action for wrongful discharge. An aggrieved employer may then rebut
the presumption of awrongful discharge by demondrating thet it had aplausible and legitimate busness

reason for terminating its employee.

Certified Question Answered.
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