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SYLLABUSBY THE COURT

1. “Although theruling of atrid court in granting or denying amation for anew trid
isentitled to great repect and weight, thetrid court’ sruling will bereversad on gpped whenitiscear that
thetrid court hasacted under some misgpprehengon of thelaw or theevidence” Syl. pt. 4, Sandersv.

Georgia-Pacific Corp., 159 W. Va. 621, 225 S.E.2d 218 (1976).

2. “Asagenad rule, therefusd to givearequested jury indructionisreviewed for
anabuseof discretion. By contrast, the question of whether ajury was properly ingtructed isaquestion
of law, and thereview isdenovo.” Syl. pt. 1, Satev. Hinkle, 200 W. Va. 280, 489 S.E.2d 257

(1996).

3. “Thejudiad power of the Stateshd | bevested soldy inasupreme court of gopeds
and inthedrcuit courts, and in such intermediate gppd late courts and magidrate courtsas sh |l be herediter
edtablished by thelegidature, and in thejustices, judges and magigtrates of such courts” W. Va. Cond.

art. VIII, 8§ 1.

4, “Thesupreme court of gppea sshall haveorigind jurisdiction of proceedingsin
habeas corpus, mandamus, prohibition and certiorari. Thecourt shal haveappdlatejurisdictionincivil
ca=sd law wherethe matter in controversy, exdusveof interest and cods isof gregter value or amount

than three hundred dollars. . . .” W. Va. Const. art. VIII, 8 3, in part.



5. “Itisthe congtitutional obligation of the judiciary to protect its own proper
condiitutiona authority by upholding theindependence of thejudiciary.” Syl. pt. 4, Sateexrd. Lambert

v. Stephens, 200 W. Va 802, 490 S.E.2d 891 (1997).

6. Onemay apped tothisCourt acircuit court’ sorder granting anew trial and one
may gpped such an order without wating for thenew trid to behad. Totheextent that our previouscases
such asJames M. B. v. Carolyn M., 193 W. Va. 289, 456 S.E.2d 16 (1995), Coleman v. Sopher,
201 W. Va. 588, 499 S.E.2d 592 (1997), and their progeny suggest otherwise, they are hereby

distinguished.

7. “Theformulation of jury indructionsiswithinthelbroad discretion of adircuit court,
and adrcuit court’ sgiving of anindruction isreviewed under an abuse of discretion gandard. A verdict
should not be disturbed based on the formulation of the language of thejury indructions so long asthe
instructions given as awhole are accurate and fair to both parties.” Syl. pt. 6, Tennant v. Marion

Health Care Foundation, Inc., 194 W. Va. 97, 459 S.E.2d 374 (1995).

8. “A trid court’ sindructionsto the jury must be acorrect datement of thelaw and
supported by theevidence. Jury indructionsarereviewed by determining whether thecharge, reviewed
asawhole, aufficently ingtructed thejury so they understood theissuesinvolved and were not mideaed by
thelaw. A jury ingtruction cannot be dissected on gpped; indtead, the entireingruction islooked a when
determiningitsaccuracy. A trid court, therefore, hasbroad discretionin formulaing itschargeto thejury,

s0long asthechargeaccuratdy reflectsthelaw. Deferenceisgiventoatrid court’ sdiscretion concerning



the spedific wording of theingtruction, and the precise extent and character of any specificingruction will
be reviewed only for an abuse of discretion.” Syl. pt. 4, Satev. Guthrie, 194 W. Va 657,461 SE.2d

163 (1995).

9. “Thediscretion of thetrid courtin ruling onthe propriety of argument by counsd
beforethejury will not beinterfered with by the appellate court, unlessit appearsthat therights of the
complaining party have been prgudiced, or that manifest injusticeresulted therefrom.” Syl. pt, 3, Sate

v. Boggs, 103 W. Va. 641, 138 S.E. 321 (1927).

10. “A ddiberate and intentiond violation of atrial court’sruling onamationin
limine, and thereby theintentiond introduction of prgudicia evidenceintoatrid, isaground for reverang
ajury’sverdict. However, inorder for aviolaion of atrid court’ sevidentiary ruling to serve asthe basis
foranew trid, theruling must bespecificinitsprohibitions, and theviolationmust beclear.” Syl. pt. 5,

Honaker v. Mahon, 210 W. Va. 53, 552 S.E.2d 788 (2001).

11.  “Indeddingwhether to set aadeajury’ sverdict dueto aparty’ sviolaion of atrid
court’ srulingonamoationinlimine, acourt should consder whether the evidence exduded by the court's
order wasdeliberately introduced or solicited by the party, or whether the violation of the court’ sorder
wasinadvertent. Theviolation of the court’ sruling must have been reasonably cd culated to cause, and
probably did cause, the rendition of an improper judgment.” Syl. pt. 6, in part, Honaker v. Mahon,

210 W. Va 53, 552 S.E.2d 788 (2001).



12.  “Courtsmus not set asdejury verdicts asexcessve unlessthey are mongtrous,
enormous a firg blush beyond al measure, unreasonable, outrageous, and manifestly show jury passion,
partidity, prejudice or corruption.” Syl. pt. 1, Addair v. Majestic Petroleum Co., 160 W. Va. 105,

232 S.E.2d 821 (1977).

13.  “*“"“Whether awitnessisqudified to Satean opinionisameatter which resswithin
thediscretion of thetria court and itsruling onthat point will not ordinarily bedisturbed unlessit clearly
gopearstha itsdiscretion hasbeen abused.” Point 5, syllabus, Overtonv. Fidds, 145W. Va 797 [117
S.E.2d 598 (1960) |.” Syllabus Point 4, Hall v. Ndllo Teer Co., 157 W. Va. 582, 203 S.E.2d 145
(2974).” Syllabus Point 12, Board of Education v. Zando, Martin & Milstead, 182 W. Va. 597,
390 SE.2d 796 (1990)." Syl. pt. 3, Wilt v. Buracker, 191 W. Va. 39, 443 S.E.2d 196 (1993).” Syl.

pt. 5, Mayhorn v. Logan Medical Foundation, 193 W. Va. 42, 454 S.E.2d 87 (1994).

14.  “Indeermining whether theverdict of ajury is supported by the evidence, every
reasonable and legitimate inference, fairly arising from the evidencein favor of the party for whomthe
verdict wasreturned, must be congdered, and those facts, which thejury might properly find under the
evidence, must be assumed astrue”  Syl. pt. 3, Walker v. Monongahela Power Co., 147 W. Va

825, 131 S.E.2d 736 (1963).

15.  “Indeerminingwhether thereissufficient evidenceto support ajury verdict the
court should: (1) conader theevidence mod favorableto the prevailing party; (2) assumethat dl conflicts

intheevidence wereresolved by thejury infavor of the prevailing party; (3) assumeasproved dl facts



which the prevailing party’ sevidencetendsto prove; and (4) giveto the prevailing party the benefit of all
favorableinferenceswhich reasonably may bedrawn fromthefactsproved.” Syl. pt. 5, Orr v. Cronder,

173 W. Va. 335, 315 S.E.2d 593 (1983).



McGraw, Chief Justice:

Appdlant Helen Foster (sometimes aso referred toas“ plaintiff” in the course of this
opinion) and her late husband filed amedica mapractice suit againg gopellee Dr. Hossain Sakhai for
persond injuriesthe Fostersdleged asaresult of bransurgery performed by Dr. Sekha upon Mr. Foder.
Mr. Foster died beforethe case could cometottrid, but at thetrid, thejury awarded Mrs. Foster and the
estate of Mr. Foster $800,000. Thetrial judge granted anew tria to Dr. Sakhai because of alleged
confusoninthejury charge and because of cartain Satements made by plaintiff’scounsd during doang
argument. Becausewefind any aleged error be ow to have been harmless error, wereverse and remand

for the reinstatement of the jury’s verdict.

l.
BACKGROUND
Hoy Dde Foger lived in Mason County, West Virginiawith hiswife Hden Foger. In
1995, Mr. Fogter had recently retired from hisjobin aloca duminum plant when hebeganto experience
some unusua problemswith hisvison. On December 20, 1995, Mr. Foster visited hisdoctor, aDr.
Brubaker, who ordered an MRI of Mr. Foster. Both Dr. Brubaker and another doctor, aneurologist
named Dr. Levert, reviewed the MRI of Mr. Foger. Accordingto Mrs Fogter, the MRI showed that Mr.

Foster had a single brain tumor located in the base of his brain, the cerebellum.

Dr. Levet referred Mr. Fodter to another doctor, the defendant below and gppdleesinthis

action, Dr. Hossein Sekhal, aneurasurgeon practicing in Huntington, West Virginia: Lessthanamonth



later, on January 9, 1996, Dr. Sakha performed brain surgery on Mr. Foster in an effort to removethe
tumor. The pathology report from St. Mary’ sHospital in Huntington, where Dr. Sakhai performed the
urgery, reveded that thetissueremoved was not acanceroustumor. Accordingto Mrs. Fodter, thereport
asoindicated that themeaterid had been removed not from the base of Mr. Fodter’ sbrain, but rather from
oneof the hemigohereé sof hisbrain, which together areknown asthe cereorum. Although theterms sound
amilar, the cerebellum, or base of the brain, the dleged | ocation of the tumor shown onthe MRI, isan
entirdy different areathen the cerebrum, also called the brain’ shemispheres, theareafromwhich Dr.

Sakhai allegedly removed the brain tissue.!

Immediately after the operation, al thought it to have been successful. However, Mr.
Foster began to experience new symptoms. He complained of new and different vison problems, and
damed that hecould no longer tell time, play thequitar, or recognize variousfamiliar objects. After seeking
asecond opinion, Mr. Foster underwent a second operation on May 22, 1996, at Ohio State Medical
Center. During that operation, another doctor removed aso-cdled metagtatic rend cell tumor from Mr.
Fogter' sbrain. Becausethetumor was metadtatic, or onethat would spread, Mr. Foster had to undergo

radiation therapy.

Asa result of the second surgery and the subsequent radiation treatment, Mr. Foster

deve oped anumber of complicationsand suffered variouscomplaints, induding continuing vison problems

‘Mrs Foster' shrief characterizesthe operation asthe mistaken remova of hedthy brain tissuefrom
thewrong areaof thebrain. Dr. Sakhal’ shrief characterizesthe operation asbeing successful for alimited
purpose, resulting in the removal of some “abnormal” tissue.



and difficulty reading and waking. On January 9, 1998, two yearsafter thefirst operation, Mr. and Mrs.
Fogter filed theunderlying medical ma practiceaction. Unfortunately, Mr. Foster’ scancer treatments
proved unavalling, and he died about two months|ater, on March 7, 1998, some twenty-Sx months after

the operation performed by Dr. Sakhai.

Thetrid inthecasebegan on duly 17, 2000. Summearizing and somewhat smplifyingthe
arguments of the parties, Mrs. Foster argued that Dr. Sakhai had operated on the wrong part of her
husband' sbrain, removed hedthy tissue, and thusrequired Mr. Foster to undergo asscond operation thd,
absent Dr. Sekha’ smigtake, should not have been necessary. Asareault, sheargued, Mr. Foster suffered
various complicationsand problemsthat Sgnificantly reduced hisahility to enjoy hisfind days Dr. Sakhal
argued, in essence, that he did not violate any andard of carein hisoperation on Mr. Fodter, and that the
problems Mr. Foster suffered, though unfortunate, resulted from the second operationin Ohio, or from

uncontrollable, post-operative complications from the first surgery.

After four daysof trid, thejury returned averdict of $300,000 in favor of Mrs. Fodter,
granting $250,000 for painin suffering, $200,000 for menta anguish, emotiond distressand fright, and
$350,000for lassof enjoyment of life. Thecircuit court entered the judgment order on July 28, 2000, but
alowed the partiesto submit post trial motions. On September 29, 2000, the lower court granted Dr.
Sakha anew trid, overturning thejury’ sverdict. The order stated that the circuit court granted the new
trial for two reasons.

The Court findsthat the comments by plaintiff’ scounsd during closing

argument regarding the non-economic cap in medica ma practice cases,
gsanding aone, warrantsanew trid. The Court further finds the Jury



Chargewasa variance and confusng and, danding aone, warrantsanew
trid. Therefore, the Court GRANTSDefendant’ sMotion and ORDERS
anew trial on liability and damages.

After entry of thisorder, Mrs. Foster appealed to this Court.

.
STANDARD OF REVIEW

We have previously described the standard of review we apply to a case such asthis:

Wereview therulingsof the circuit court concerning anew trid and its

conclusion asto the existence of reversible error under an abuse of

discretion sandard, and wereview thecircuit court’ sunderlying factud

findingsunder aclearly erronecusstandard. Questionsof law aresubject

to ade novo review.
Tennant v. Marion Health Care Foundation, 194 W. Va. 97, 104, 459 S.E.2d 374, 381 (1995).
However we have aso explained that:

Although theruling of atrid courtingranting or denyingamotionfora

new trid isentitled to great respect and waght, thetria court’ sruling will

bereversad on gpped whenitisclear that thetrid court has acted under

some misapprehension of the law or the evidence.
Syl. pt. 4, Sandersv. Georgia-Pacific Corp., 159 W. Va. 621, 225 S.E.2d 218 (1976). Accord,
Sillwell v. TheCityof Whedling,  W.Va___, SEZ2d__ ,dipop.at8(No. 28663 Oct.
26, 2001); Syl. pt. 1, Andrewsv. Reynolds Mem'| Hosp., Inc., 201 W. Va. 624, 499 S.E.2d 846

(1997).

Although the standard when considering a court’ sgranting of anew trid is abuse of

discretion, wehave cautioned that thisdiscretionisnot without limit: “ Ordinarily, whenacircuit courtis



afforded discretion in making adecision, thisCourt accords great deferenceto the lower court’s
determination. However, when wefind that thelower court has abused itsdiscretion, wewill not hesitate
to right the wrong that has been committed.” Rollyson v. Jordan, 205 W. Va. 368, 379, 518 SE.2d
372, 383 (1999). Accord, Gribbenv. Kirk, 195W. Va. 488, 500, 466 S.E.2d 147, 159 (1995). Or
in other words: “We grant trial court judges wide latitude in conducting the business of their courts.
However, thisauthority doesnot go unchecked, and ajudge may not abuse the discretion granted him or
her under our law.” Lipscomb v. Tucker County Com'n., 206 W. Va. 627, 630, 527 S.E.2d 171,

174 (1999).

Furthermore, when we areasked to decideif ajury received theproper indructionsina
giventrid our review isdenovo. “Asagenerd rule, therefusa to givearequested jury ingdtructionis
reviewed for an abuse of discretion. By contragt, thequestion of whether ajury wasproperly instructed
Isaquestion of law, and thereview isdenovo.” Syl. pt. 1, Satev. Hinkle, 200 W. Va. 280, 489

S.E.2d 257 (1996).

[11.
DISCUSSION
Thelower court Sated initsorder that it granted the new trid for two reasons. the use of
cartainlanguageby plantiff’ scounsd during dosngargument, andtheparticular phrasing of cartain sections
of thechargetothejury. Wedhdl ded with eachinturn, but beforereaching thoseissueswe must address

aquestion raised by Dr. Sakhal.



A.

Appealing an Order Granting a New Trial

Dr. S&kha arguesthat an order for anew trid isnot the sort of order that may be gppeded
tothisCourt. Insupport of this contention, the gppdlant directsusto achangein the satute discussing
gppedsto this Court. The question of whether or not this Court has the authority to review an order
granting anew trid implicatesthe basc powers of thisCourt. TheWes VirginiaConditution establishes
those powers:

§ 1. Judicia Power

Thejudicid power of the State shall be vested soldly in asupreme court
of appealsand in the circuit courts, and in suchintermediate appdlate
courts and magistrate courts as shall be hereafter established by the

legidlature, and in the justices, judges and magistrates of such courts.

§ 3. Supreme Court of Appedls, Jurisdiction and Powers, Officersand
Employees, Terms

The supreme court of appeals shall have original jurisdiction of
proceedings in habeas corpus, mandamus, prohibition and certiorari.

Thecourt shal have gppdlaejurisdictionin civil casesat lawv wherethe
metter in controversy, exclusve of interest and cods, isof greater vaue
or amount than three hundred dollars. . . .



W.Va Cong. art. VIII, 88 1, 3.2 Webdlievethat this Congtitutional grant of authority has dways
permitted this Court to review orders of alower court granting anew trial. Moreover, “Itisthe
conditutiond obligation of thejudiciary to protect itsown proper congtitutionda authority by upholdingthe
independence of thejudiciary.” Syl. pt. 4, Sateexrel. Lambert v. Sephens, 200 W. Va 802, 490

S.E.2d 891 (1997).

Wehave a so often discussed theinherent power of the Court: “A court ‘ hasinherent
power to dodl thingsthat are reasonably necessary for theadminigtration of jugticewithin the scope of its

jurisdiction.” 14 Am. Juris. Courts, Section 171.” Syl. pt. 3, Shiddsv. Romine, 122 W. Va. 639, 13

The Contitution also provides how a party initiates an action in the Supreme Court:

A writ of error, supersedeas or goped shdl be alowed by the supreme
court of gopeds, or ajudicethereof, only upon apetition assgning error
in thejudgment or proceadings of acourt and then only after the court, or
ajudticethereof, shal have examined and consdered the record and is
satisfied that there probably is error in the record, or that it presentsa
point proper for the consideration of the court.

W.Va Cond. at. VIII, §4. Wehave hdd that the power vested in this Court by the Conditution grants
broad authority in conducting the business of al the courts:

Under Article VI, Section 8 of the Constitution of West Virginia
(commonly known as the Judicial Reorganization Amendment),
adminigrativerules promulgated by the Supreme Court of Appedlsof
West Virginiahave the force and effect of Satutory law and operateto
supersede any law that isin conflict with them.

Syl. pt. 1, Sern Brothers, Inc. v. McClure, 160 W. Va. 567, 236 S.E.2d 222 (1977). Accord,
Bennett v. Warner, 179 W. Va. 742, 372 S.E.2d 920 (1988); Oak Cas. Ins. Co. v. Lechliter, 206
W. Va. 349, 524 S.E.2d 704 (1999).



S.E.2d 16 (1940). We have repestedly recognized thisinherent power of the courts, and noted its
application in avariety of settings:

Theconcept of the*inherent power” of thejudiciary iswell recognizedin
thisjurisdiction. In SyllabusPoint 3 of Shiddsv. Romine, 122 W. Va
639, 13 SE.2d 16 (1940), this Court noted the generd rulethat, “ A court
‘hasinherent power to do dl thingsthat are reasonably necessary for the
adminidration of jugicewithinthescopedf itsjurisdiction.” 14 Am. Juris,
Courts, section 171.” See aso Virginia Electric & Power Co. v.
Haden, 157 W. Va 298, 306, 200 S.E.2d 848, 853 (1973); Syl. pt. 2,
Frazee Lumber Co. v. Haden, 156 W. Va. 844, 197 S.E.2d 634
(21973). ThisCourt has acknowledged inherent judicia powersina
variety of contexts at both the appellate and trial court levels.

Daily Gazettev. Canady, 175W. Va. 249, 251, 332 S.E.2d 262, 264 (1985); Accord, Sateexrd.
Crafton v. Burnside, 207 W. Va. 74, 528 S.E.2d 768 (2000).® We believe that the inherent power

of the judiciary aso givesthis Court the authority to hear the appeal of an order granting a new trial.

Prior to 1998, our code specificaly acknowledged thet the Court had thispower. That

section read:
When appeal or writ of error lies.
A party to acontroversy in any circuit court may obtain from the

supreme court of gppedss, or ajudge thereof in vacation, an gpped from,
or awrit of error or supersedeasto, ajudgment, decree or order of such

\Wehaveruled, inanumber of cases, that the congtitutional power and inherent power of the
judiciary prevent another branch of government fromusurping the Court’ sauthority. See, eg., Sateex
rel. Brotherton v. Blankenship, 157 W. Va. 100, 207 S.E.2d 421 (1973) (where the Court found
that thejudicia branch hasinherent power to set itsown budget); Robertsonv. Hatcher, 148 W. Va
239, 135 SE.2d 675 (1964) (wherethe Court found that it isthe obligation of thejudiciary to determine
independently if an uncongtitutiona provison of agtatute may be severed from the rest of the Satute);
Sateexrel. Lambert v. Sephens, 200 W. Va. 802, 490 S.E.2d 891 (1997) (wherethe Court found
that thejudiciary mugt, afortiori, have control over itsown adminigrative busnessin order to maintain
its independence).



circuit court inthefollowing cases: (8) Incivil caseswherethemeatter in
controversy, exclusveof codts, isof greater value or amount than one
hundred dollars, wherein thereis afinal judgment, decree or order;

(b) In controversesconcerning thetitleor boundariesof land, the
probate of awill, or the appointment of a personal representative,
guardian, committee or curator;

(c) Concerning amill, road, way, ferry, or landing;

(d) Concerning theright of acorporation, county, or district to
levy tolls or taxes,

(€) Inany case of quo warranto, habeas corpus, mandamus or
prohibition;

(f) Inany caseinvolving freedomor the conditutiondity of alaw;

(9) Inany casein chancery wherein thereisadecree or order
dissolving or refusing to dissolve aninjunction, or requiring money to be
paid, or red estateto be sold, or the possession or title of property to be
changed, or adjudicating the principles of the cause;

(h) Inany casewherethereisajudgment or order quashing or
abating or refusing to quash or abate an attachment;

(i) In any civil case where there is an order granting a
new trial or rehearing, and in such cases an appeal may be
taken from the order without waiting for the new trial or
rehearing to be had;

() Inany crimind casewherethere hasbeen aconvictionina
dreuit court or aconvictioninaninferior court which hasbeen firmedin
acircuit court.

Appedsshdl not lieunder subdivisons(g), (h) and (i) where
pecuniary interestsonly areinvolved, unlesstheamount in controversy,
exclusive of costs, exceeds one hundred dollars.

W. Va Code § 58-5-1 (1925) (emphasisadded). In 1998, the L egidature made mgor changesto this
statute, eliminating the laundry list of items subject to appeal. The statute now reads:

A paty toadvil action may goped to the supreme court of gppedsfrom
afind judgment of any drcuit court or froman order of any drcuit court
condituting afind judgment asto oneor morebut fewer than dl damsor
parties upon an express determination by the circuit court that thereisno
just reason for delay and upon an express direction for the entry of
judgment asto suchdaimsor parties. Thedefendant inacrimina action
may gpped to the supreme court of gppealsfrom afind judgment of any
circuit court in which there has been aconviction or which affirmsa
conviction obtained in an inferior court.



W. Va Code §58-5-1(1998). Appdlant’ sargument isthat the new statute does not permit the appedl
of an order granting anew trid. Focusng on theterm “fina judgment” in the Satute, appdlant points us
tolanguageinoneof our earlier cases towit: “[W]henatrid judgevacaesajury verdict and grantsanew
trid, he or she does not enter afind judgment.” Gonzalezv. Conley, 199 W. Va 288, 292, 484 SE.2d
171,175 (1997) (footnote omitted) (per curiam). Whilethislanguage, read with the changed Statute,

could be construed to mean what appellant suggests, we must disagree.”

We acknowledge that many of our prior cases discuss when ajudgment is“find” or
whether aparticular action of acircuit court may beconsdered a“find judgment.” See, eg., James
M. B.v. Carolyn M., 193W. Va. 289, 456 S.E.2d 16 (1995) (“A caseisfina only whenit terminates
the litigation between the parties on the merits of the case and leaves nothing to be done but to enforce by

execution what has been determined.”); Coleman v. Sopher, 201 W. Va. 588, 499 S.E.2d 592 (1997)

“It isimportant to examinethis quotation from Gonzalezin its proper context. Inthat casethe
Court was discussng the difference between vacating ajudgment and entering ajudgment notwithstanding
the verdict, versus vacating ajudgment and awarding a new trial.

When atria judge vacates the jury verdict by entering judgment
notwithstanding the verdict, thetria judgeis entering afina judgment
whichendslitigation ontheissueupon whichjudgment hasbeen entered.
... Conversdly, when atrid judge vacatesajury verdict and grantsa
new trial, he or she does not enter afinal judgment.

Gonzalez, 199 W. Va at 291-92, 484 SE.2d a 174-75. The point made by the Court wasthet thetrid
judge (who had vacated adefenseverdict, ruled the defendant negligent asamaiter of law, and ordered
anew trid for damages only) had used thewrong sandard of review. To makethat point, the opinionin
Gonzalezexplanedthat, quitedearly, entering ajudgment notwithstanding the verdict and ordering anew
trial for damages carries more finality than smply awarding a new trial.



(“order granting anew trid isinterlocutory and destroysthefinality of the judgment.”); Gonzalez v.

Conley, supra.®

However, we hagten to point out that mogt dl of these caseswere authored when theold
verson of thegtatutewasin effect and when this Court’ spower to hear an gpped of an order grantinga
new trid wasnot only unchalenged, but was specificaly acknowledged by statute. Moreover, because
therewas no question whatsoever that this Court could hear such an gpped, the Court never had occason

toexaminean order granting anew trid to determineif such an order wasaso-cdled find judgment for

Wedid, quiterecently, discusswhether or not ajudgment was*“find” after ajudgegranted anew
trid. However, the question of whether an order granting anew trid was gpped able was not before this
Court. Inthe caseof Taylor v. EIkinsHome Show, Inc.,  W.Va.___,  SE2d__ (No.
28891, Oct. 30, 2001), the plaintiff had won ajury verdict on August 18, 1999, and the defendant (Elkins
Home Show, Inc.) filed arenewed motion for judgment asamatter of law. On October, 18, 1999, the
circuit court denied that mation, but instead granted the defendant anew trid. OnMay 24, 2000, before
thenew trid could take place, the defendant made another motion for judgment asamatter of law, which
the court granted. The plaintiffs appeaed and complained that the lower court had no jurisdiction to
consider the final motion. We affirmed and explained:

[A]t thetime Elkins Home Show madeitsMay 24, 2000 motion, there
wasno standing judgment order. Accepting that the September 3, 1999
Jury Verdict order was the entry of judgment, the circuit court
subsequently granted anew tria. “An order granting anew tria is
interlocutory and destroysthefindlity of the judgment.” Coleman v.
Sopher, 201 W. Va. 588, 605, 499 S.E.2d 592, 609 (1997), quoting
12 JamesWm. Mooreet d., Moore's Federa Practice, §59.43[1] (3d
ed. 1997) (citationsomitted). Becausetherewasno find judgment & the
timeElkinsHome Show fileditssecond renewed motion, themation could
not have been untimely.

Taylor v. ElkinsHome Show, Inc., ~ W.Va __,  SE.2d , SipOp.a___ (No. 28891,
Oct. 30, 2001). Whilewedid describethe grant of anew trid asleaving the plantiffswithout a“fina
judgment” we did not address whether or not that order was appealable.



the purposes of appealing the same. 1t smply went without saying that a party aggrieved by the

granting of anew trial could appeal directly to this Court without waiting for the new trial to be had.

In order to accept gppd lant’ sargument that the new statutory language ripsthis Court
of itstraditiond review of orders awarding new trids, we would have to believe that the Legidature
speaificaly intended to accomplishthis. We have noted that: “The primary object in congruing agatute
ISto ascertain and give effect to theintent of the Legidature” Syl. pt. 1, Smith v. Sate Workmen's
Compensation Comm'r, 159 W. Va. 108, 219 S.E.2d 361 (1975). Accord, West Virginia Health
Care Cost Review Auth. v. Boone Memorial Hosp., 196 W. Va. 326, 472 S.E.2d 411 (1996).
When faced with aquestion, wemay look to the Acts of the Legidature for guidance: “In congruing an
ambiguity in astatute, this Court will examine thetitle to the Act of the Legidature as a means of
ascertaining the legidative intent, and the overall purpose of the legidation.” Syl. pt. 2, City of

Huntington v. State Water Comm., 135 W. Va. 568, 64 S.E.2d 225 (1951).

Whenweexaminethe Actsfor direction onthe new verson of the satute, we seethat the
Legidature stated that the legidlation in question was an act,
repeding provisonsof law relaing to gopdlaerdief in the supreme court

of appeals which are outdated, archaic, or not in conformity with
rules of appellate procedure promulgated by the supreme court of

appedls. . ..

1998 W. Va Acts 110 (emphedsadded). We see no evidence herethat the Legidatureintended amgor
departurefrom longstanding practice nor anintent to place apotentidly uncondtitutiond limitation onthe

Court’ s powers.



Surely gppdlant would not argue that, because of the new language, this Court may no
longer hear casesof quo warranto, habeas corpus, mandamus, or prohibition. To agreewith appdlant’s
argument would beto believethat the Legidaure sought to srip this Court of not only theright to hear an
gpped of anew trid order, but dso of our origind jurisdictioninitsentirety. Wesmply cannot legptothat

conclusion.®

®Another indicationthat the L egid aturewished to harmonizethisprovisionwith longstanding
practice would be the inclusion of the following language:

...orfroman order of any drcuit court condituting afind judgment asto
one or more but fewer than all claims or parties upon an express
determination by thedircuit court thet thereisno just reesonfor delay and
upon an expressdirection for theentry of judgment asto suchcdamsor
parties. . ..

This language closely mirrors Rule 54(b) of the Rules of Civil Procedure:

... the court may direct the entry of afind judgment asto one or more
but fewer than all of the claims or parties only upon an express
determination that thereisno just reasonfor delay and upon an express
direction for the entry of judgment. . . .

W.Va R. Civ. P. 54(b). Wedso notethat areading of Rule 72 suggeststhat the Court may hear such
an appeal:

Thefull imefor filing apetition for gopeal commencestorunandistobe
computed from the entry of any of the following orders made upon a
timdy motion under suchrules. granting or denyingamationfor judgment
under Rule50(b); or granting or denying amotion under Rule52(b) to
amend or make additiond findingsof fact, whether or not andteration of
the judgment would be required if the motion were granted; or granting
or denying amotion under Rule 59 to ater or amend the judgment; or
granting or denying a motion for a new trial under Rule 59.

W. Va R. Civ. P. 72 (emphasis added).



Findly, wedsolook tothelogic of allowing the apped of such orders. Itisclear that
repeeted attemptsto interrupt atrid or lengthen acourt battle by frequent interlocutory apped sisnot
permissble. If our gppdlate processistoo indulgent, partieswho might benefit from delay could drag out
litigation indefinitely. By the same token, we do not wish to mistakenly promote delay in the name of

judicial economy.

Tridsareenormoudy expensveundertakings and, depending on the docket of agiven
creuit court, therecan belengthy ddaysbeforethe partiescan get atrid date. While gopeding adecison
to thisCourt isnot abrief process (this apped taking about fourteen months), an apped is often, if not
usudly, lessexpensve and lesstime consuming than conducting anew trid. Thereisaso ahardto quantify
emotiond toll taken on the participantsin undergoing anew trid, both plaintiff and defendant. Onemust
add tothese cdculationsthefact that in many indances, asin thiscase, thegppd|ate court will overturnthe

grant of anew trial, and thus make the entire second trial an expensive exercisein futility.

When we examinethelogic of alowing the gpped in question, inlight of the Court’s
conditutiond authority, itsinherent powers and, to the extent we can discarnit, theintent of the Legidature,
wedo not believethat W. Va Code 8§ 58-5-1 (1998) forecl oses us from hearing the gpped of an order
grantinganew trid. Accordingly, we hold thet onemay gpped to this Court adrcuit court’ sorder granting
anew trid and onemay gpped such an order without wating for the new trid to be had. To the extent that
our previous cases such as James M. B. v. Carolyn M., 193 W. Va. 289, 456 S.E.2d 16 (1995),
Colemanv. Sopher, 201 W. Va. 588, 499 S.E.2d 592 (1997), and their progeny suggest otherwise,

they are hereby distinguished.



B.
Jury Charge

Thelower court sated that onereason for itsaward of anew trid wasthat thejury charge
“wasa varianceand confusng.” Theagpparent basisfor thisdecisonwastheuseof theword“may” in
oneingance wherethe gppdlee suggeststheword “must” should havebeenusad. The chargetothejury
runsfrom page 80 to page 99 of thetrid transcript and containsagreat number of specificingructions,

among them:

It followsthen, to recover from Dr. Sakhal, Mrs. Foster must prove, by
a preponderance of the evidence, that Dr. Sakhai’s negligence
proximately caused Mr. Foster’ sinjury. If, from apreponderanceof the
evidence, youfindthat Dr. Sakha’ strestment of Mr. Foster wasnot the
proximate cause of the injury, then you must find for Dr. Sakhal. . . .

If youfind, by apreponderance of theevidence, that Mr. Foster’ sinjury
resulted from aproximate cause or causesover which Dr. Sekhal had no
control or for which heisnot responsible, your verdict may befor Dr.
Sakhai.

(Trid Transzript Vol. 1V, pp. 94-95) (emphasisadded). The court found thet the use of theword *“ may”

rendered the whole charge invalid.

Wehaveexplaned on severd occasonsthat indructionsgivento thejury inthejury charge
must be examined as awhole:

Theformulation of jury ingtructionsiswithin the broad discretion of a
dreuit court, andadreuit court’ sgiving of anindructionisreviewed under
anabuse of discretion sandard. A verdict should not be disturbed based
on theformulation of thelanguage of thejury indructionssolong asthe
instructions given as a whole are accurate and fair to both parties.



Syl. pt. 6, Tennant v. Marion Health Care Foundation, Inc., 194 W. Va. 97, 459 S.E.2d 374
(1995). Wedaifiedin gregter detall, in the context of acrimina case, that an gppelate court should not
be asked to review every word in every instruction in the jury charge:

A trid court’ singructionsto the jury must be acorrect satement of the

law and supported by the evidence. Jury ingtructionsarereviewed by

determining whether the charge, reviewed asawhole, sufficiently

ingtructed thejury so they understood the issuesinvolved and were not

midead by thelaw. A jury ingtruction cannot be dissected on apped,;

instead, the entire instruction is looked at when determining its accuracy
Syl. pt. 4, in part, Satev. Guthrie, 194 W. Va. 657, 461 S.E.2d 163 (1995). We do not wishto
aopear cynicd, but wefind it hard to imagine thet any juror had such afirm and complete grasp upon the
factsof the case, every word of thejury charge, and the Queen’ sEnglishthat he or she, upon hearing the

word “may” saw a golden opportunity to treat Dr. Sakhai unfairly.

Much of our caselaw on this subject dealswith acourt’ srefusal to give aproffered
indruction. Inthiscase, the adequacy of thejury chargeisatissue. Aswenoted previoudy: “Asagenerd
rule, therefusd to giveareguested jury indructionisreviewed for an abuse of discretion. By contradt, the
question of whether ajury was properly indructed isaquestion of law, and thereview isdenovo.”  Syl.
pt. 1, Satev. Hinkle, 200 W. Va. 280, 489 S.E.2d 257 (1996). Accord, SkaggsV. Elk Run Coal
Co., Inc., 198 W. Va. 51, 63, 479 S.E.2d 561, 573 (1996) (citation omitted). Soitisour duty to
determineif the charge given by thejudge” sufficiently indtructed thejury so they understood theissues

involved and were not mislead by the law.” Guthrie, supra.



Presuming that the use of “may” indead of “mug” condtituted an error, aquestion we ned
not decideinthiscase, our next question would beto determineif thet error were sufficient to merit anew
trid. Aswehavedated inthecontext of acrimind gpped: “An eroneousindruction requiresanew trid
unlesstheerror isharmless.” Satev. Miller, 197 W. Va. 588, 607, 476 S.E.2d 535, 554 (1996)
(emphasisadded).” Inthecivil context, we have examined what anaysis ajudge should perform when
determining whether a given error is harmless:

[ITn Skaggs, 198 W. Va. at 70-71, 479 S.E.2d at 580-81, we

“direct[ed] reviewingjudgestoinquire, when determining whether an

alleged error is harmless, whether they arein ‘ grave doubt about

the likely effect of an error on the jury’'s verdict, O'Neal [v.

McAninch] 513 U.S. [432)] 435, 115 S.Ct. [992] 994, 130 L.Ed.2d

[947,] 951 [(1995)]; if a court does have grave doubt, then the

error is harmful.”

Kessal v. Leavitt, 204 W. Va. 95, 145, 511 S.E.2d 720, 770 (1998), cert. denied, 525 U.S. 1142,

119 S.Ct. 1035, 143 L.Ed.2d 43 (1999) (emphasis added).

"We stated in Miller:

Ingenerd, thequestiononreview of thesufficency of jury indructionsis
whether the ingructions as awhole were sufficient to inform the jury
correctly of the particular law and thetheory of defense. Weask whether:
(1) theingtructionsadequately stated thelaw and provided thejury with
anampleunderstanding of thelaw, (2) theindructionsasawholefairly
and adequatdly treated the evidentiary issuesand defensesraised by the
paties, (3) theindructionswere acorrect Satement of the law regarding
thedementsof theoffense, and (4) theingructionsmeaningfully conveyed
to the jury the correct burdens of proof. Thus, ajury instructionis
erroneousif it hasareasonable potentia to midead thejury asto the
correct legd principle or does not adequatdly inform thejury onthelaw.
Anerroneousindruction requiresanew trid unlesstheerror isharmless,

Sate v. Miller, 197 W. Va. 588, 607, 476 S.E.2d 535, 554 (1996).



When we examine the charge as awhol e, as we must, we do not cometo the same
conclusion asthecircuit court. Whileevery word of thejury chargeisindeed important, we do not fed
that the subdtitution of theword “may” for theword “mug” inthisoneingtance should have, inthe eyes
of thedrcuit judge, cast “ grave doulot about the likdly effect of an error onthejury’ sverdict.” Wefind thet,
if any error occurred in using theword “may” inplaceof “mus” inthiscase, that eror washarmless. Ours

IS not so delicate a system that such an error can bring the whole process to its knees.

C.
Closing Argument

Thelower court ruled that certain remarks made by appellant’s counsd during closing
argument were grounds for the grant of anew trial. Specifically, counsel stated:

Thevisonwould cartanly beindudedin lossof enjoyment of life, mentd

anguish, thefright he had to go through with the second surgery, and the

Court hasingructed that whatever thoseitemsyou have, amillion dollars

isthetotd. It cannot be aboveamilliondollars sothat’ sthetarget .. ..
(Trid Transcript Val. 1V, pp. 150-51). Thejudge found that this comment about the damages cap
demanded anew trial. First we note that:

Thediscretion of thetrid court in ruling on the propriety of argument by

counsd beforethe jury will not be interfered with by the appdllate court,

unlessit appearsthat the rights of the complaining party have been

prejudiced, or that manifest injustice resulted therefrom.
Syl. pt, 3, Satev. Boggs, 103 W. Va 641, 138 SEE. 321 (1927). We dso point out that: “Midrids
in civil cases are generdly regarded as the most drastic remedy and should be reserved for the most
grievous error where pre udice cannot otherwise beremoved.” Pasquale v. Ohio Power Co., 187 W.

Va. 292, 296, 418 S.E.2d 738, 742 (1992).



Therecord showsthat thejudge hed indructed thejury about the million dollar cap on non-
economic loss with a detailed instruction:

Thereisno exact formulafor placing amonetary vaue on such itemsas

pain, suffering, lossof enjoyment of life, and mentd anguish resulting from

persond injuries or embarrassment dueto hisinahility to read, focus, or

seetotheright. Y ou areto affix the amount of just compensation of

damegestotheplantiff for thepain, suffering, and menta anguish, andloss

of enjoyment of life, if any, uffered by Mr. Foster dueto hisinjury. Thee

noneconomic losses shall not exceed one million dollars.
(Trid Transcript Val. 1V, p. 97). Indeed, thismention of themillion dollar cap wasoneof thelagt items
inthelengthy jury charge. Wearenot faced herewith astuation wherean attorney has made aper diem
argument, or pulled somefigurefromthinair. Theonly number mentioned wasanumber previoudy and
recently mentioned by the court asalimit on damages. Whilewe are concerned that couns’ sremarks
could potentidly beinterpreted asasuggestion that themillion dollar figurewasafloor, or required amount,
wefed that thejury wasadequatdly ingtructed to understand that themillion dollar figurerepresented an

absolute upper limit, and not a “target.”

Constiousof thedeferencewe owethelower court’ sruling, webdievethat dlowing this
new trid to go forward on the basis of counsd’ s satementswould result in the Fosters“ hav[ing] been
prgudiced” and would produce “manifest injustice” Satev. Boggs, supra. Accordingly, wereverse

the holding of the trial court on thisissue.

D.
Appellee’ s Cross Assignments of Error



Appdleemakesnumerouscross-assgnmentsof eror, whichwedhdl addressintun. Frgt
appdles argued that thetrid court should dso have awarded anew trid becauise of comments made by
plaintiff’ scounsd during closng argument inwhich he sarted to ask thejury to“ send amessageto Dr.

Sakhai.” Appellee argues that this utterance violated one of the trial court’sin limine rulings.

Atthepretrid conferencethejudgeruled thet the plaintiff hed a.choice between dropping
any damfor punitive damages or agreeing to acontinuance. The plantiff opted to aandon the punitive
damagesclam, andthetrid court stated on severd occasonsto counsd that punitive damageswerenot
aissue. Thecourt dso refused to grant the plaintiff/appelants s proffered jury ingruction on punitive
damages. During the very end of dosing argument, plaintiff’ s counsd sarted to say, “[d]o something to
sendamessage. . .,” but wasinterrupted by defense counsdl’ sobjection. When adlowed to continue,
plaintiff’ scounsa again attempted to finish the same sentence, but was again interrupted by asecond
defense abjection, which thejudge sustained. We do not know what gppellants s counsd would havesad
Intoto, but appellee arguesthat the use of the phrase“ send amessage’ improperly injected theissue of

punitive damages into the case.

We recently consdered when an dleged violation of amotioninlimine might be cause
for reversal:

A ddiberaeand intentiond violaion of atrid court’ sruling on amaotion
inlimine, and thereby theintentiond introduction of prgudicid evidence
intoatrid, isagroundfor reverang ajury’ sverdict. However, in order
for aviolation of atrid court’ sevidentiary ruling to serve asthe basisfor
anewtrid, theruling mugt bespedificinitsprohibitions, and theviolation
must be clear.



Syl. pt. 5, Honaker v. Mahon, 210 W. Va. 53, 552 S.E.2d 788 (2001). Wewent onin that caseto

say:
Indeciding whether to set asde ajury’ sverdict dueto aparty’ sviolaion
of atrid court’sruling on amationin limine, acourt should consider
whether the evidence excluded by the court’ sorder was deliberately
introduced or solicited by the party, or whether theviolaion of thecourt’s
order wasinadvertent. Theviolation of the court’ sruling must havebeen
reasonably cal culated to cause, and probably did cause, the rendition of
an improper judgment.
Id., syl. pt. 6, in part. Wedo not believethat counsd’ sremarks were* reasonably calculated to cause,

and probably did cause,” the jury to enter an improper judgment in this case.

Next gopdleearguesthat thejury’ sverdict wasexcessveand dearly basad upon passion,
prgudiceor sympathy. We havelong hddthat: “ Courtsmugt not st asdejury verdicts asexcessve unless
they aremondgirous, enormous, a firgt blush beyond al messure, unreasonabl e, outrageous, and manifesily
show jury passion, partiality, prgudice or corruption.” Syl. pt. 1, Addair v. Majestic Petroleum Co.,
160 W. Va 105, 232 S.E.2d 821 (1977); Syl. pt. 5, Robertsv. Sevens Clinic Hosp., Inc., 176 W.
Va. 492, 345 S.E.2d 791 (1986); Syl pt, 3, Adkinsv. Foster, 187 W. Va. 730, 421 S.E.2d 271

(1992).

Inthis case, the appellant offered evidence that Mr. Foster had to undergo asecond
operation on hisbrain, and that he suffered numerous and serious limitations on his ability to reaed, see,
walk, or generally enjoy hislife and his family. We have noted:

Thereisand there can be nofixed beds, table, Sandard, or mathemetical

rulewhichwill serve as an accurae index and guideto the establishment
of damage awardsfor persond injuries. Anditisequaly plan thet there



ISno measure by which the amount of pain and suffering endured by a
particular human canbecaculated. No market placeexigsat whichsuch
maaseisbought and sold. A person can sl quantitiesof hisblood, but
thereisno mart wherethe price of avoluntary subjection of onesdf to
pain and suffering is or can be fixed.
Crumv. Ward, 146 W. Va. 421, 429, 122 SE.2d 18, 23-24 (1961) (quoting Botta v. Brunner, 26
N.J. 82,138 A.2d 713,60 A.L.R.2d 1331 (1958)). Itisnot oursto caculatethepriceof Mr. Foster's

malaise, and we cannot say that thejury’ sverdict in thiscasewas* monstrous,” “unreasonable,” or

“outrageous.” Addair, supra.

Appdleedsomantainsthat thetria court erred by permitting gppellant’ scounsd toargue
that Dr. Sakhal engaged ina®cover-up.” Atthedoseof dl theevidence, the court heard argument from
counse for each Sde onthisissue, and after reflection and condderation, actualy granted Dr. Sakha’ s
moationinlimineto prohibit plaintiff’ scounse fromarguing to thejury that Dr. Sakha “covered up” the
alleged mistake. Defense counsel pressed the court to offer acautionary instruction, but the court
speaificaly chosenot to giveone, gating “I think for metoindruct thejury asto that issuewould betotilt
thetable, andI’mnat goingtodothat.” Trid Transript Vol. IV a 74. Beforethe parties presented ther
evidence, plaintiff’scounsd did claim that he would show evidence of a“cover up.” We notethat
witnesses did disagree asto the information provided by Dr. Sakhal, and the specific communicationshe
had with Mr. Foster regarding thefirst operation. Wedo not believeit waserror for thetrid judgeto

initially deny Dr. Sakhai’s motion in limine on this issue.

Also Dr. S&kha arguesthat the court should not have permitted plaintiff’ sexpert to testify

that Dr. Sakhal was negligent inthemanner inwhich heoperated on Mr. Foster, particularly regarding the



way he“locdized” or attempted to find Mr. Foster’ sbrain tumor. Specificaly, gopdleecdamsthat the
plantiff’ sexpert had never performed the particular techniqueat issue. It isclear that the qudification of
an expert witnessisin the judge’ s discretion:
“#H“\Whether awitnessisqudified to Satean opinion isametter

which restswithinthediscretion of thetria court anditsruling onthet point

will not ordinarily be disurbed unlessit dearly gppearsthat itsdiscretion

has been abused.” Point 5, syllabus, Overton v. Fields, 145W. Va

797[117 S.E.2d 598 (1960) ]." SyllabusPoint 4, Hall v. Nello Teer

Co., 157 W. Va. 582, 203 SE.2d 145 (1974).” Syllabus Point 12,

Board of Education v. Zando, Martin & Milstead, 182 W. Va

597, 390 S.E.2d 796 (1990)." Syl. pt. 3, Wilt v. Buracker, 191 W.

Va. 39, 443 S.E.2d 196 (1993).”
Syl. pt. 5, Mayhorn v. Logan Medical Foundation, 193 W. Va. 42, 454 S.E.2d 87 (1994). Dr.
Sakha arguesthat Mrs. Foster’ sexpert has not operated on apatient for severd yearsand that he never

performed the specific procedure at issue.®

Wedo agreewith the gppdllesthat: “[T]o qudify awitnessasan expert on that dandard
of care, the party offering thewitness must establish that thewitness has more than acasud familiarity with

the standard of care and treatment commonly practiced by physicians engaged in the defendant’s

8We have explained how ajudge should arrive at this decision:

Indetermining whoisan expert, adrcuit court should conduct atwo-gep
inquiry. Frgt, adreuit court must determinewnhether the proposed expert
(@ meatstheminima educationd or experientid qudifications(b) inafidd
that isrdevant to the subject under investigation (¢) which will assst the
trier of fact. Second, adircuit court must determine that the expert'sarea
of expertisecoversthe particular opinion asto which the expert seeksto
testify.

Syl. pt. 5, Gentry v. Mangum, 195 W. Va. 512, 466 S.E.2d 171 (1995); Accord, syl. pt 4, Watson
v. Inco Alloys Intern., Inc., 209 W. Va. 234, 545 S.E.2d 294 (2001).



specidty.” Gilmanv. Choi, 185W. Va. 177, 181, 406 S.E.2d 200, 204 (1990). However, we aso
notetha “amedica expert, otherwise qudified, isnot barred from testifying merdy because he or sheis
not engaged in practice asaspecidist in thefield about which hisor her testimony is offered|.]” 1d.
(emphagsinorigind). Dr. Smith, who wasthe plantiff’ sexpert, was dso aboard certified neurologica
surgeon. Wedo not fed it waserror to alow him to give an opinion concerning theway in which Dr.

Sakhai performed the procedure in question.

Fndly, gppdlesarguesthat the verdict was againgt the dear weight of the evidence, and
that anew trid should have been awarded based upon the cumulative effect of errorsbeow. Frs wenote

that:

In determining whether theverdict of ajury issupported by theevidence,
every ressonableandlegitimateinference, fairly arisngfromtheevidence
in favor of the party for whom the verdict was returned, must be
conddered, and thosefacts which thejury might properly find under the
evidence, must be assumed as true.

Syl. pt. 3, Walker v. Monongahela Power Co., 147 W. Va. 825, 131 S.E.2d 736 (1963).

We have also explained that:

Indetermining whether thereissufficent evidenceto support ajury verdict
the court should: (1) congder theevidencemod favorabletothe prevailing
party; (2) assumethat al conflictsin the evidence wereresolved by the
jury infavor of the prevailing party; (3) assumeas proved dl factswhich
the prevailing party’ s evidence tends to prove; and (4) give to the
prevailing party thebenefit of dl favorableinferenceswhich reasonably
may be drawn from the facts proved.

Syl. pt. 5, Orr v. Crowder, 173 W. Va. 335, 315 S.E.2d 593 (1983); accord, Potev. Jarrell, 186
W. Va. 369, 412 S.E.2d 770 (1991) (per curiam); Pinnacle Mining v. Duncan Aircraft Sales,

182 W. Va 307, 387 S.E.2d 542 (1989); Finley v. Norfolk and Western Ry. Co., 208 W. Va. 276,



540 S.E.2d 144 (1999) (per curiam). Finaly, upon review, we must examinethiscasein alight
favorable to Mrs. Foster:

When examining therecord for thesufficency of evidenceto support the

verdict, weview theevidenceinthelight mog favorableto theprevailing

party. Wearenot concerned with how wemight decide thefectsinthe

jury’ ssteed, nor does our review favor theinferences and conflictsinthe

evidence helpful to the losing party.
Dodrill v. Nationwide Mut. Ins. Co., 201 W. Va 1, 11,491 S.E.2d 1, 11 (1996). Bearing this
authority inmind, wecannot concludethat thejury’ sverdict was, inany regard, againg the clear weight

of the evidence.

Ladtly, with respect to gppelleg sargument that anew trid should be awarded based upon
the cumulative effect of errors below:

Althoughwerecognizethat thecumulativeerror doctrinemay beusad by

adircuit court inStuationswheretherearenumerous* harmless’ errors,

aswe have frequently noted, the doctrine should be used sparingly.

Furthermore, “if theerrors. . . areinggnificant and inconsequentid, the

case should not bereversed under thisrule” | Franklin D. Cleckley,

Handbook on Evidence § 1-7(B)(5) at 49.
Tennant v. Marion Health Care Found., Inc., 194 W. Va. 97, 118, 459 S.E.2d 374, 395 (1995).
Evenif wewereto takeagenerousview of thevariousitemsdleged aserror by gppellee, we do not find

that there has been error sufficient to merit the award of anew trial.



V.
CONCLUSION
For thereasonssated, thejudgment of the Circuit Court of Cabd| County isreversed and

remanded for the reinstatement of the jury’s verdict.

Reversed and remanded.



