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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS

“ThisCourt reviewsthedircuit court’ sfind order and ultimate disposition under an abuse
of discretion standard. Wereview challengesto findings of fact under aclearly erroneous stlandard;
conclusonsof law arereviewed denovo.” SyllabusPoint 4, Burgessv. Porterfield, 196 W. Va. 178,

469 S.E.2d 114 (1996).



Per Curiam:

The appdllantsin these two cases, Grady Colin Kedlley and Frieda Kelley, hiswife,
ingtituted actionsagaingt Toyota, acorporation, inthe Circuit Court of Mingo County.* They, however,
falled to perfect sarvice of process on Toyotawithin thetime prescribed by the law, and the circuit court,
acting pursuant to Rule4(k) of theWest VirginiaRulesof Civil Procedure, dismissad the actionsfor failure
toeffect timdy service. Subsequently, theKdleys who damed that therewasgood causefor thar falure
to procuretimely service, moved for the court to reconsder thedismissa's, and on September 25, 2000,
thetrid court denied their motions. Inthe present appedss, the Kdleyscdam tha therewas good cause
for their fallureto obtaintimely service, and they dso clam that, under thecircumstances, thetrid court

should have reinstated their actions.

l.
FACTS

Grady CalinKdley and FriedaKdley, hiswife, indtituted the proceedingsunderlying the
present gppedl s by filing complaintswith the Clerk of the Circuit Court of Mingo County on May 19, 1990,
Intheir complaints, they dleged that the gppellee, Toyota, had sold Grady Colin Kelley adefectiveand

dangerous 1996 Toyota Camry automobile, and that adefective sabilizer bar inthe vehiclehad caused

The actionswereindituted as separate actions, but they grew out of the same set of facts. Inone

action, Grady Kdley sought property damages, andin the other action, FriedaKdley sought damagesfor
personal injuries.



asnglemotor vehicle accident which injured Frieda K eley and which damaged their automobile. They

sought damages for Frieda Kelley’ s personal injuries and for their property loss.

It appearsthat because Toyotawasanon-resdent corporation, theattorney for theKeleys
Intended to perfect saviceof the complaintsand summonsesin theaction by having the Clerk of the Circuit
Court tranamit the complaints and summonsesto the Secretary of State. Hisassagtant did, aswill later be
discussed, request that the Clerk forward the complaints and summonsesto the Secretary of Statefor

acceptance of service. His assistant also gave the Clerk a check to cover the cost of the service.

Appaetly, after theassgant left theClerk’ soffice, theClerk’ sofficemaled theKelleys
atorney copiesof the complaintsand summonses. Asit later gppeared, the Clerk’ s office gpparently did
thisbecausethecheck given by the ass stant wasinadequateto cover the cost of obtaining servicethrough
the Secretary of State’ soffice. However, the mailing by the Clerk’ soffice was not accompanied by an
explanation of the problem, and the record suggeststhat the Kdleys' atorney believed that service had

been perfected and that the copies were courtesy copies.

It gppearsthat gpproximatdy ayesr later, theKdleys atorney learnedthat therehad been
some problem with the service of process and that he madeinquiries about the problem. Helearned that
becausetwo complaintsand two actionswereinvolved, two $15 feeswererequired by the Secretary of

Sae soffice, ingead of theone $15 feewhich had been given to the Clerk’ sofficeto beforwarded to the



Secretary of State soffice. TheKeleys attorney thenimmediately corrected the problem and provided

the necessary feeto the Secretary of State’ s office and procured service of process on March 29, 2000.

On April 19, 2000, deven monthsafter thefiling of the complaints, and after srvicehed
been made, Toyotamoved to dismissthe complaints on the ground that the service had not been effected
within 120 days, asisrequired by Rule 4(k) of the West VirginiaRules of Civil Procedure. Thecircuit
court conducted ahearing onthismotion onMay 30, 2000. Atthehearing, theKdleys atorney indicaed
that the summonsesand complaints had been forwarded to the Secretary of Statefor serviceimmediaidy
after thefiling of the complaintson May 19, 1999. Hefurther indicated that his co-counsdl hasworked
diligently with the Secretary of Sate sofficeto ensure that service was mede but thet nothing had ever been

done.

At thecondusion of the hearing, the court cond uded that good cauise had been shown for
thefallureto effect serviceof processwithin 120 days. Inreaching thisruling, the court conduded thet the
datementsof theKdleys atorney indicated that process had been ddiveredto the Secretary of Sta€'s
office and that by making ddivery of the processto the office, counsd had donewhat hewasrequired to

do to effect service.

After the court refused to grant themotion to dismiss, Toyotafiled amotion to recongder,
and in support of that motion, Toyota submitted an affidavit prepared by asupervisor for the Process

Division of the Secretary of State’ soffice. Inthe affidavit, the supervisor did not directly rebut the
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gatement that counsd for the Kedleyshad meade effortsto procure sarvice of process, but shedid Satethat
she had received thesummonsesand complaintsinthe Kdleys actionson March 22, 2000, aswell asa
check for $15 and arequest by the Keleys counsd that service of process be made upon ToyotaMotor
Sdes USA, Inc. Thesupervisor, however, indicated that becausethere were two complaints, two $15
feeswere required, and that because she had only recalved one, she refusad to effect sarvice and, ingteed,
notified theKelleys atorney that an additiona $15feewould berequired. The affidavit Stated thet the

Kelleys attorney did provide the additional $15 fee, and on March 29, 2000, service was perfected.

An additiond hearing was held in the case by the circuit court on June 7, 2000. At the
concluson of that hearing, the court dismissed theaction. Indeciding to dismisstheaction, thecourt, in
effect, disregarded theprior satementsby theKdleys counsd whichindicated that heand co-counsdl hed
timdly attempted to procure perfection of process. In makingitsruling, the court in essenceruled upon
what wasin thefileitself. The court stated:

Thefile gpesksfor itsdf. The casewasfiled, and nothing wasdonefor
processto. .. isue. ... It'snot thefiling, it swhen you actudly place
thosethingsin the Sheriff’ soffice or in the Secretary of State’ soffice,
whichissued to them, that sopsthat. Andit' sclear thiswasnot donein
thiscaseuntil sometimethisyear, whenMr. Tobin[theKdleys atorney]
forwarded it.

Theonly thing that isreflected istherewasaauit filed and it st there until
sometime thisyear in March when Mr. Tobin sent the papersto the
Secretary of State' soffice. Certainly . . . timely servicewasnot effected
within 120 days.



After the court ruled that the action should be dismissed, the Kelleysmoved to dter the
judgment. Insupport of their motion for ateration, the Keleyspresented an affidavit from Grady Colin
Kdley. Inthat afidavit, Mr. Keley indicated that he had attempted to obtain the service of processat the
time of thefiling of the complaints, and stated under ozth that on May 19, 1999, the Office of the Circuit

Clerk of Mingo County had been paid to cover thefiling feesand sarvice of processfeesin thetwo cases

After thefiling of that affidavit, the court 52t another hearing for September 25, 2000. At
that hearing, BrendaHunt, who worked intheMingo County Circuit Clerk’ sOffice, tedtified thet a about
4:25 p.m. onthe day the complaintswerefiled, an employeeof theKdleys atorney arrived withthe
papersinthecasss. Ms Hunt testified that only the $75filing feewas paid for each complaint and that she
advisad theemployeethat in order to forward the summonses and complaintsto the Secretary of Statefor
perfection of service, a$15 service feewould be required for each actionto be paid by check or money
order payabletothe Secretary of State. The dlear implication of her testimony being that aseparate $15

service fee was not paid for each action.

At the conclusion of the hearing, the circuit court denied the Kelleys' motion for

reconsideration of the dismissal of the case and finalized the dismissal.

In the present proceeding, the Kelleys claim that the court erred in dismissing the case.



STANDARD OF REVIEW
In Syllabus Point 4 of Burgess v. Porterfield, 196 W. Va. 178, 469 S.E.2d 114
(1996), the Court stated: “This Court reviewsthedrcuit court' sfind order and ultimate digpogtion under
an abuse of discretion standard. We review chalengesto findings of fact under aclearly erroneous

standard; conclusions of |law are reviewed de novo.”

1.
DISCUSSION

Rule4 of theWest VirginiaRules of Civil Procedure governssarviceof processinthis

State. It provides, in relevant part:

(k) Time Limit for Service—If service of the summons and
complaint isnat made upon adefendant within 120 days fter thefiling of
the complaint, the court, upon motion or onitsown initiative after notice
to the plaintiff, shall dismisstheaction without prejudice asto that
defendant or direct that service be effective within a specified time;

provided that if the plaintiff shows good causefor thefailure, the court
shall extend the time for service for an appropriate period.

In Sate ex rel. Charleston Area Medical Center, Inc. v. Kaufman, 197 W. Va
282, 475 S.E.2d 374 (1996), the Court held that adismissal under the Rules of Civil Procedureis
ordinarily mandatory whereaplaintiff failsto perfect service of processwithinthetime provided by the
rules. However, the Court a o recognized that dismissal isnot mandatory wherethe plantiff showsgood

cause for not having effected service of the summons and complaint in atimely manner.



Inthepresent cases theKdleys atorney arguesthat hemadeagood faith effort to perfect
sarviceof process. Spedificdly, hedamsthat afeefor servicewastimey submitted tothe Circuit Clerk’s
Office with the understanding thet it would be forwarded to the Secretary of State! sOffice. Heindicates
that that feewas accepted by the Circuit Clerk andthat hewasnat, inatimely fashion, notified thet thefee
wasinadequate. He arguesthat these circumdiances conditute good causefor thefallureto perfect timdy

service.

After reviewing therecord inthiscase, thisCourt findsthat it rather plainly showsthet the
Kdleys atorney or hisassstant requested that service of processbe madea thetimethe complaintswere
filed and that the Clerk’ sofficewas paid asubstantiad amount a thetimethe complaintswerefiled. This
payment was apparently accepted at that time by the Clerk’ s office. The fact that the Clerk’ s office
subsequently mailed theKdleys atorney acopy of thecomplant and summons, without any explanation
and without any natice that the fee paid wasinadequiate, was not sufficient in this Court’ sview, to notify
theKdleys atorney that therewasadefectinsarvice. Further, whentheKelleys atorney later learned

that there might be a defect, he promptly moved to correct the problem.

The Court believesthefactsdo show good causefor thefalure of the Keleys atorney
to effect service of processinatimey manner. If he, or hisassstant, had not requested sarvice @ thetime
the complaintswerefiled, if he hed not proffered afee @ that time, or if the Clerk’ s office hed, a thethat

time, refused the proffered fee or plainly indicated thet it wasinadequate, this Court would resch adifferent



decison, but it gppearsthat what hgppened isthat the Kelleys' attorney was mided by the fact that the

proffered fee was accepted.

The Court believesthat theKdleys attorney showed good causewithin themeaning of
Sate ex rel. Charleston Area Medical Center v. Kaufman, id., for failing to perfect service of
processwithinatimdy manner, and the Court believesthat the circuit court erred indismissng theKdleys

actions.

Thejudgmentsof the Circuit Court of Mingo County are, therefore, reversed, and these

cases are remanded for further devel opment.

Reversed and remanded.



