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SYLLABUSBY THE COURT

1. “A mationfor summary judgment should begranted only whenitisdear thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syllabus point 3, Aetna Casualty & Surety Co. v. Federal Insurance Co.

of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).

2. “A vdlid redrictive covenant may beenforced by one other than aparty tothe
restrictive covenant provided that the partiesto the deed in which the restrictive covenant originated
Intended that therestriction should benefit theland of the person daming enforcement.” Syllabuspoint 1,

Allemong v. Frendzel, 178 W. Va 601, 363 S.E.2d 487 (1987).

3. The question of who is entitled to the benefit of a restrictive covenant and,

therefore, has standing to enforce the covenant is ultimately a question of fact.

4. Theintent of acovenant maker asto who the covenant isintended to benefit may
be ascertained from the language of the conveyance alone or from that language together with other

evidence of intent.

5. Thedefinition of theterm “ manufactured home” providedinW. Va Code 8 21-9-

2(j) (1992) (Repl. Vol. 1996) refersto mobile homeshuilt after the enactment of the Federal Manufactured



Housing Construction and Safety Standards Act of 1974.

6. To show acquiescenceinviolationsof aredrictive covenant wheretherehasbeen
aregffirmation of the covenant, aparty mus show thet other violations, Smilar in degreeto hisor her own,
occurred subsequent to any duly recorded reaffirmation of the covenant, and were acquiesced to by the

complainants for a protracted period.

Davis, Justice:
Thisappea wasfiled by Ernest Dale Carr, WandaM. Carr, Howard Double, Bertha
Double, James Wilson Douglasand Rita Jo Dougllas, gppdlants/plaintiffs bel ow (hereinafter collectivey

referred to asthe” Carrs’), chdlenging two summary judgment ordersfrom the Circuit Court of Braxton



County. TheCarsinitiated thisaction againg Michad Motors Inc., gopelleg/defendant bd ow (hereinefter
referred to as* Michad Motors’), regarding Michad Motors activitiesrelating to two parcels of land.
Based upontheparties argumentson goped , the record designated for gppelate review, and the pertinent

authorities, we reverse the decision of the Circuit Court of Braxton County.

l.
FACTUAL AND PROCEDURAL HISTORY
Thisgpped involves damsmade asto two parcelsof land, the Carpenter property and
the Sergent property, and daimsfor damagesallegedly resulting from activitieson one of thetwo parcels.

To fully understand the issues, we discuss separately the various land claims and damages claim.

A. Carpenter Property
The Carpenter property condsted of 9 acresStuatein theHally Didtrict of Braxton County.
In 1956, Helene Davis deeded the 9 acresto Ernest and Mabel Carpenter. The Carpenter’ s deed

contained aredtriction that prohibited erecting any building within 100 feet of amapletreethat wasnear

the Davis residence.!

The following is the language of the restriction in the deed:

Asapart of the consderation hereof, and asacovenant running

with theland hereby conveyed, no building shdl be erected onthe lower

portion of saidtract of land, and no building shal belocated specificaly

darting onthelower end of sad tract, thet being the portion next to Laurd

Fork, and going up to amapletree, and including adistance of 100 feet
(continued...)



Michael Motors purchased the 9 acre Carpenter property in 1999. Subsequent to
purchasing the Carpenter property, Michad Motors deve oped theland for commercid use. Onetract of
the property was sold to and isbeing used by abrake service company. On June 12, 2000, the Carrsfiled
an amended complaint seeking to prevent Michagl Motors from using the Carpenter property for
commercial use.

Both partiesmoved for summary judgment. By order entered October 19, 2000, the
drcuit court granted summeary judgment to Miched Mators. Thedrcuit court conduded that theredtriction

in the Carpenter’ s deed did not preclude the erection of commercial buildings.

B. Sergent Property
The Sergent property consisted of 84 acresaso Stuatein the Holly Didtrict of Braxton
County. InApril 1977, Vivian, Jamesand Sue B. Sergent old the Sergent property to Butler Red Edtate,

Inc. No redtrictivecovenantswere placed inthedeed pursuant tothesde. InMay of 1977, Butler Red

!(...continued)

above said mgpletreetoward Newville, but thisprovison shdl not restrict
in any way the parties of the second part, their heirs or assignsfrom
erecting any buildingswhich they may so desire upon the upper portion of
sadtract of land and specificaly on the upper portion at least 100 feet
above said large maple tree, which large maple tree stands almost
oppositethe dwelling house of the party of thefirg part where sheisnow
resding on said tract of land of whichapart ishereby conveyed. This
redriction of building asaforesaid shdl gpply totheheirsand assgnsof
the parties of the second part.

Anitidly, acomplaint wasfiled only by the Douglas’ in February of 2000. Theresfter, the Carrs
and Doublesweredlowedtointervene. Theamended complaint wasfiled after the Carrsand Doubles
intervened.



Edate s0ld 11.47 acres of the Sergent property to the Doubles. The deed to the Doubles contained the
following rdlevant redtriction: “ Said premises shd | be solely and dirictly used for resdentia purposesand

not commercid or indudtrid purposes, but shdl not include any typeof trailer, mobile or modular home.”

IN 1990, theDouglas purchased gpproximeatdy 4.01 acresof the Sergent property, which
purchase was subject to therestrictionsin the Doubles deed. 1n 1994, the Carrs purchased 2.52 acres
of the Sergent property, subject to therestrictionsin the Doubles deed. 1n 1999, Michagl Motors
purchased saverd tracts of the Sergent property, which purchase was subject to the restrictions contained

in the Doubles’ deed.®

Michael Motors prepared its Sergent property for residentia use, and placed two
resdentid buildings cdled Grafton homes, ontheland. During the congtruction of thesetwo buildings the
Carrsfiled their amended complaint. The Carrs sought to prevent Michagl Motorsfrom erecting the

Grafton homes as the buildings were characterized as modular homes.

Both partiesmoved for summary judgment. Thedcircuit court granted Michael Motors
motion for summary judgment concluding that the Grafton homeswere “ manufactured homes,” not

“modular homes.”

Neither theCarrs, theDougllases, nor Michadl Motorsobtained their Sergent property from Butler
Real Estate.



C. Tort Damage Claims
The Carrsdleged tortious conduct by Michad Motorswith regard toitsactivitieson the
Sergent property. Inthisrespect, the amended complaint dleged damageto a“water pond’ belonging to
theDoubles. Therewasadso andlegation of damagetothe Carrs “dwelling and out-buildings” Nether
party moved for summary judgment on thetort claims. However, thecircuit court granted summary

judgment to Michael Motors on the tort claims.

.
STANDARD OF REVIEW

The Carrsgpped fromtwo ordersgranting summary judgment to Michad Maotors. We
have held that “[] circuit court’ sentry of summary judgment isreviewed denovo.” Syl. pt. 1, Painter
v. Peavy, 192W. Va. 189, 451 S.E.2d 755 (1994). Inour review of acircuit court’ sdecison regarding
summary judgment, we apply the same standard required of the circuit court. See Cottrill v. Ranson,
200 W. Va. 691, 695, 490 S.E.2d 778, 782 (1997) (*Wereview acircuit court’s decision to grant
summary judgment de novo and gpply the samestandard for summeary judgment that isto befollowed by
thecircuit court.” (citingWilliamsv. Precision Cail, Inc., 194 W. Va 52, 58, 459 S.E.2d 329, 335
(1995)). Inthisregard, we havelong held that “[a] motion for summeary judgment should begranted only
whenitisclear that thereisno genuineissue of fact to betried and inquiry concerning thefactsis not
desirableto clarify the gpplication of thelaw.” Syl. pt. 3, Aetna Cas. & Sur. Co. v. Federal Ins. Co.

of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).



1.
DISCUSSION
A. Summary Judgment on the Carpenter Property.
The Carrsarguethet thetrid court committed error by concluding that the Carrshad no
“gtanding to enforce the Davis-Carpenter redrictive covenant by virtue of not having beenthe origind
partiesthereto, or successorsininterest to the origind parties” The Carrsrely on this Court’ sdecisonin
Allemong v. Frendzel, 178 W. Va. 601, 363 S.E.2d 487 (1987), to assert standing to enforce the

restrictive covenant in the Carpenter’s deed.

Thedecison in Allemong arosefrom an gpped of acircuit court ruling which enjoined
thedefendantsfrom sdlling a coholic beveragesonther property, becausesuch useviolated aredtrictive
covenant prohibiting the sale of acohoalic beverageson thepremises. In Allemong, it was argued thet the
plaintiffswerenot partiesto the deed that imposed theredtrictive covenant. Therefore, it was contended
thet the plaintiffshad no ganding to enforce the covenant. ThisCourt disagreed and affirmed theinjunction.
In so doing, the following principle of law was enunciated in syllabus point 1 of Allemong:

A vdid redrictive covenant may be enforced by one other thana

party to theredtrictive covenant provided that the partiestothedeed in

which the restrictive covenant originated intended that the restriction

should benefit the land of the person claiming enforcement.

Allemong grantsstanding to aland owner to enforce aredtrictive covenant, even though
he or shewas not aparty to theredtrictive covenant, if it can be established that the covenant makers

intended the covenant to benfit the non-covenant maker’ sland. Theopinionin Allemong acknowledged,
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andwenow hold thet the question of who isentitled to the benefit of aredtrictive covenant and, therefore,
has sanding to enforce the covenant “isultimatey aquestion of fact.” Allemong, 178 W. Va a 604, 363
SE.2d a 490. Wehold further thet the intent of acovenant maker asto who the covenant isintended to
benfit, ““ may be ascertained from the language of the conveyancesdone or from that |anguage together
with other evidence of intent.”” 1d. (quoting Gnau v. Kinlein, 217 Md. 43, 48, 141 A.2d 492, 495

(1958)).

Intheingtant proceeding, thetrid court reviewed the Carpenter deed and concluded that
theredtrictive covenant wasnot intended to benefit the Carrs property. Inmaking thisdeterminaionthe
trial court erroneously limited the scope of the restrictive covenant as follows:

When one examinesthe dear and unambiguous language of the

deed from Helene Davisto Ernest and Mabd Carpenter, it isevident thet

it wastheintent of the grantor, Helene Davis, to prohibit the congruction

of building within 100 feet of amapletreetha wasdirectly opposite her

dwellinghouse. Thedeed did not contain any language prohibiting any

commerdd useor the congruction of any building on any other portion of

the premises. The grantor did not want any building within acertain

distance of her house and did not express any desire that she sought to

restrict the use of the property asthat use might affect any adjoining

owners.

Inour review of thelanguage of the restrictive covenant we do not find that thedeed only
limited the erection of buildingswithin 100 feet of amepletree. Thedeead redtricted building anything on
“thelower portion of the property” and 100 feet above amapletree. The pertinent language of the
covenant gates “[N]o building shdl be erected on thelower portion of sad tract of land, and no building

shdl belocated pecificdly sarting on thelower end of said tract, that being the portion next to Laurd
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Fork, and going up to a maple tree, and including a distance of 100 feet above said maple treg].]”

Theplainmeaning of thelanguage contained in thisredtrictive covenant revedsthet thetrid
court erroneoudy limited its scopein order to reach the condusion that the Carrs did not have sanding to
enforcethe covenant. Insofar asthe deed prohibited theerection of any building on thelower portion of
the property and 100 feet above amapletree, we believe that the expansive scope of the covenant
edtablished adisputed materid issue of fact asto whether the deed maker intended the covenant to benefit
surrounding property. Therefore, summary judgment wasingppropriate and theissue of thedesd maker's
intent must go to the jury.*

B. Summary Judgment on the Sergent Property

Next, the Carrs assert that arestrictive covenant in the deed to the Sergent property
prohibited the erection of modular homes. The Carrsfurther contend thet thetria court committed error
in determining that thetwo Grafton homes erected on the Sergent property were not modular homeswithin

the meaning of the deed.

*Asan dterndive basisfor granting summary judgment, the circuit court found that “the Davis
property retained was condemned for public use by the United States government and the dwelling house
on the Davis property isno longer in existence and the purpose for which the redtrictive covenant was
recited isno longer in exisence’ We have “recognized the commonly accepted lega proposition that
changesin aneighborhood’ s character can nullify restrictive covenantsaffecting property withinthe
neighborhood.” Allemong, 178 W. Va. at 606, 363 S.E.2d at 492 (citations omitted). However,
“[c]hanged conditions of the neighborhood will not be sufficient to defeet [enforcement of aredtrictive
covenant] unlessthechangesaresoradicd aspracticaly to destroy theessentid objectsand purposesof
the agreement.” Wallacev. S. Clair, 147 W. Va. 377,399, 127 SE.2d 742, 757 (1962) (internal
quotations and citations omitted). We bdievethat thetria court invaded the provinceof ajury inits
interpretation of facts concerning changed conditions on the property.
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The circuit court ruled that the term modular home was not defined in the deed and
thereforel ooked to severd sourcesoutsdethe deed for darification. \Wehaverecognized that “wherethe
intent of the partiesisdearly expressad in definite and unambiguous language on the face of the deed itsdf,
the court isrequired to give effect to such language and, ordinarily will not resort to parole or extringc
evidence.” PocahontasLand Corp. v. Evans, 175 W. Va. 304, 308, 332 S.E.2d 604, 609 (1985)
(atationsomitted). However, when ambiguity isfound in adeed we have held that “t]he polar sar that
should guide usin the congtruction of deeds. . . is, what wastheintention of the party or partiesmaking
theinstrument, and when thisisdetermined, to give effect thereto, unlessto do sowould violatesomerule
of property.” Totten v. Pocahontas Coal & Coke Co., 67 W. Va. 639, 642, 68 S.E. 373, 374

(1910). See also Meadows v. Belknap, 199 W. Va. 243, 248, 483 S.E.2d 826, 831 (1997).

In determining what meaning to attach to thetermmodular home, thecircuit court utilized
the decision of this Court in Billingsv. Shrewsbury, 170 W. Va 414, 294 SE.2d 267 (1982). The
Carrs contend that Billings doesnot apply. Billingsinvolved the determination of whether afactory
built homewasamohilehome. Weagreewiththe Cars. Billingsisfactudly digtinguishableand should

not have been relied upon by the circuit court.”

Thedrcuit court dso conddered the Satutory meaning of “modular home’ asfoundin\W.

3In addition to being factudly digtinguishable, Billingsisinapplicable. Billingswas construing
adefinition contained inthegate’ sMobile Home Safety Act, which wasrepededin 1988 and replaced
with the Manufactured Housing Congtruction and Sefety Standards Act. Both Actsarediscussedinthe
body of this opinion.



Va Code 8§ 37-15-2(i) (1993) (Repl. Vol. 1997),° and the definition of “manufactured home” foundinW.
Va Code § 21-9-2(j) (1992) (Repl. Val. 1996)." In so doing, the circuit court conduded that the Grafton
homes met the statutory definition of manufactured homes, based upon the following:®
As st forthin thefindings of fact, thisCourt finds that these
“Graftonhomes’ aredearly “ manufactured homes” withinthemeaning of

the laws of the State of West Virginiaand as such are not “modular
homes.”

*Theterm “modular home” isdefined inW. Va Code § 37-15-2(i) (1993) (Repl. Vol. 1997) as
follows:

“Modular home” means any structure that iswholly, or in
subgantia part, made, fabricated, formed or assembled in manufacturing
fadlitiesfor inddlation or assambly andingalaiononabuildingsteand
designed for long-term residential use and is certified asmeeting the
gandards contained in the Satefire code encompassed inthelegidative
rulespromulgated by the Satefirecommission pursuant to section five-b,
article three, chapter twenty-nine of this code.

"The term “manufactured home” is defined in W. Va. Code § 21-9-2(j) as follows:

“Manufactured home’ meansadtructure, trangportablein oneor
more sections, whichin thetraveling modeiseght body feet or morein
width or forty body feet or morein length or, when erected on Site, is
three hundred twenty or more sgquare feet, and which isbuilt on a
permanent chasss and designed to be used asadwelling with or without
apermanent foundation when connected to the required utilities, and
includesthe plumbing, heating, air-conditioning and eectricd systems
contained therain; except that suchterm shdl indludeany structurewhich
medtsal therequirements of this definition except the 9ze requirements
and with repect to which the manufacturer volunterily filesacertificate
which complieswith the gpplicablefederd gandards. Calculationsused
to determinethe number of squarefeet inagtructurewill be based onthe
structure's exterior dimensions measured at the largest horizontal
projections when erected on site.

8The circuit court made a site visit to the Grafton homes.
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Asshownby thepetitioners photogrgphs, thesegtructurels| were
trangported in segments, do not havewhedsand chasssasapart of ther
components, but are transported upon trailers, the componentswere
sgnificantly unfinished when moved totheste, acranewasusad to place
the components upon the permanent foundation, and & least one of the
units conssts of componentsthat when assembled madeit atwo-gtory,
single family dwelling, in addition to the full basement.
No prior case hasrequired this Court to examine the Satutesconcerning the definitions of

manufactured homes and modular homes. We now take the opportunity to do so.

Inorder to understand the Satutory meaning attached to the terms* manufactured home?’
under W. Va. Code § 21-9-2(j) and “modular home” under W. Va. Code 8§ 37-15-2(i), wemust dso
examinethe meaning assigned to theterm “ mobile home” under W. Va Code 37-15-2(h).° See Syl. .
1, Owenslllinois Glass Co. v. Battle, 151 W. Va. 655, 154 S.E.2d 854 (1967) (“ Statutes relating
to the same subject matter . . . areto be read and gpplied together asasngle satute].]”). Thisandyss

is critical because, under the laws of this state, a manufactured home is a mobile home.

*Mobile homeis defined in W. Va. Code 37-15-2(h) as follows:

“Mobilehome’ meansatrangportable sructurethat iswhally, or
in substantial part, made, fabricated, formed or assembled in
manufacturing facilitiesfor ingtalation or assembly andingdlationona
building steand desgned for long-term residentid use and built prior to
enactment of the Federd M anufactured Hous ng Congtruction and Sefety
Standards Act of 1974 (42 U.S.C. § 5401 et seq.), effective on the
fifteenth day of June, onethousand nine hundred saventy-gix, and usudly
built to the voluntary industry standard of the American National
Standards Institute (ANSI)--A119.1 Standards for Mobile Homes.
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Thedefinition giventotheterm* mobilehome’ under W. Va Code 8 37-15-2(h) refers
to “atransportable structure . . . built prior to enactment of the Federal Manufactured Housing
Congtruction and Safety StandardsAct of 1974[]” (Emphesisadded). Under thisdefinition, any “ mobile
home’ built after 1974 doesnot fal within themeaning of the definition st forthinthestatute. Thisdoes

not, however, mean that there is no statutory definition for mobile homes built after 1974.

Thedatutory definitionfor a“mobilehome’ congtructed after 1974 isincorporated into
the definition of a“manufactured home” pursuant to W. Va. Code § 21-9-2(j). Prior to 1974, the
congtruction and safety standards for mobile homeswas set by theindustry. However, thissituation
changed with enactment of the Federa Manufactured Housing Congtruction and Safety Sandards Act of
1974. Pursuant tothe Act, thefederal government established the congtruction and safety standardsfor
mobilehomes Theredfter, federd law ceasad usng theterm “mobilehome” Theterm“mobilehome’ was
replaced with theterm “ manufactured home.” SeeHigtorical and Statutory Notes, 42 U.S.C.A. 85402
(West Supp. 1995) (“Referencesto ‘mobile homes,” wherever appearing in text, were changed to
‘manufactured homes inview of theamendment of Title V1 of theHousng and Community Development
Act of 1974 (this chapter) by section 308(c)(4) of Pub.L. 96-399 requiring the substitution of
‘manufactured home for ‘mobilehome wherever gopearingin Title VI of the Housng and Community

Development Act of 1974[.]").

West Virginiarecognized that the federd government wasreferring to mobile homes by
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using theterm “ manufactured homes,” and therefore adopted that changein terminology.™® The Legidature
did so by repeding the sate’ sMobile Home Safety Act™in 1988, and replacing it with the Manufactured

Housing Construction and Safety Standards Act, codified at W. Va. Code § 21-9-1, et seq.”

Insummation, thefederd government began regulating the* mobilehome” indudtry after
1974. When thefederd regulatory overaght began, thefederd government ceased usng theterm “moahile

home” and replaced it with theterm“ manufactured home.” TheWest VirginiaL egidaturefollowed the

“Except for afew dight differences, West Virginia sstatutory definition of manufactured homeis
identical tothet of itsfederd datutory counterpart. The federd definition found & 42 U.S.C.A. 8 5402(6)
(West Supp. 1995) provides:

“[M]anufactured home’” meansastructure, trangportableinone
or more sections, which, inthetraveling mode, iseight body feet or more
inwidth or forty body feet or morein length, or, when erected on Site, is
three hundred twenty or more square feet, and which isbuilt on a
permanent chasssand designed to be used asadwelling with or without
apermanent foundation when connected to the required utilities, and
includesthe plumbing, heating, air-conditioning, and dectrica systems
contained therain; except that suchterm shdl incdludeany structurewhich
meetsdl thereguirements of this paragragph except the Szeregquirements
andwith respect towhichthemanufacturer voluntarily filesacertification
required by the Secretary and complieswith the standards established
under this chapter; and except that such term shall not include any
self-propelled recreational vehicle.

Seeals024 C.F.R. §3280.2 (2001) (providing federd regulaory definition of manufactured home, which
contains all the language found in the state' s definition).

*TheMobile Home Safety Act wasenacted in 1974. See 1974 Actsof the Legidature, Regular
Session, ch. 58.

1“See 1988 Acts of the Legidature, Regular Session, ch 70. The Sate regulations pertaining to
manufactured homes may be found at 2 C.S.R. § 42-19-1 et seq. (1997).
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namechangeadopted by thefederd government whenit enacted theManufactured Housing Condruction

and Safety Standards Act in 1988.

Based upon theforegoing, we hold that the definition of theterm“ manufactured home”
provided in W. Va. Code § 21-9-2(j) (1992) (Repl. VVal. 1996) refersto mobile homes built after the
enactment of the Federd Manufactured Housing Congtruction and Safety Standards Act of 1974. See
Alvin C. Harrell, Subprime Lending Developments with Implications for Creditors and
Consumers, 52 Consumer Fin. L.Q. Rep. 238, 247 (1998) (* M ost manufactured housing falsinto one
of four categories Thetraditiond manufactured home (formerly cadled mobilehomes), built on achasss
to the sandards of the Federa Building Code; modular homes, not built on achassisand subject to locdl
building codes; recreationd vehicles (trested asavehiderather than ahome); and trave trailers dso not

subject to manufactured housing rules.”).

The partiesdo not contend that the Grafton homes are mobile homes. Through alack of
undergtanding of the use of theterm “manufactured home,” thedrcuit court ruled thet the Grafton homes
were manufactured homes. Now that we have daified the definition of the term “manufactured home,”
itisobviousthat thedircuit court erred by concluding thet the Grafton homes were manufactured homes
Suchaconduson, inessence, meansthe Grafton homes aremobilehomes. Such acondusoniswrong.
The Grafton homesfd| within the atutory definition of amodular home. By itsterms, the redtrictive

covenant to the Sergent property prohibited the erection of modular homes.
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Miched Motorsassartsthat the Douglasfamily livesinamodular home. Michad Motors
also notesthat other modular homesexist on the Sergent Lands. The Carrs contend that after these
modular homeswerehbuilt, they executed an agreament, on uly 3, 1978, reeffirming the restrictive covenant
to the Sergent property. Subsequent to this agreement, the Carrs contend, no other modular homeswere
permitted. Thisissue concernsacquiescencein violaionsof acovenant resriction. ThisCourt addressd
theissue of acquiescencein violations of acovenant regtriction in syllabus point 2 of Morrisv. Neass,
160 W. Va. 774, 238 S.E.2d 844 (1977):

Inanaction brought to enforce redtrictive covenants, acquiescence

may be asserted asadefense where the defendant can demondrate that

his covenant violation is not more serious and damaging to the

complainantsthen other vidlationsin the same neighborhood inwhich the

complainants, or their predecessorsintitle, acquiesced for aprotracted

period.

We are not persuaded by Michael Motor’ s acquiescence argument as it fails to
acknowledgetheimpact of the July 3, 1978, agreement reaffirming the restrictive covenant to the Sergent
property. Inthisrespect, wehold that to show acquiescencein violaions of aredrictive covenant where
there has been aresffirmation of the covenant, aparty must show thet other violations, smilar indegreeto
hisor her own, occurred subsequent to any duly recorded reaffirmation of the covenant, and were
acquiesced to by the complainantsfor aprotracted period. Accordingly, Michael Motors must provetheat

modular homeswereerected onthe Sergent property after the Carrsreaffirmed the covenant in 1978.

The record contains no such evidence.

Michad Matorsfurther assartsthat it provided the drcuit court with evidence of theparties

14



intent when the covenant restriction wasinsarted inthe deed. This Court observed inWallacev. S.
Clair, 147 W. Va. 377, 390, 127 S.E.2d 742, 751(1962) that:
Thefundamental rulein construing covenantsand restrictive

agreementsisthat theintention of the partiesgoverns. That intentionis

gathered fromtheentireingtrument by whichtheredrictioniscrested, the

surrounding drcumdances and the objectswhich the covenant isdesigned

to accomplish.

Michad Motorsprovided thedrcuit court with an affidavit from Jack Butler of Butler Red
Edate, one of the partiesto the redtrictive covenant. Mr. Butler’ saffidavit indicatesthat the redtrictive
covenant wasintended to prevent erection of “upgraded” trallers and not buildingslike the Grafton homes.
Miched Motorsarguesthat Mr. Double, another party to theredtrictive covenant, smilarly testified during

his depogtion that he was concerned about having trallersplaced on the property. Mr. Doubl€ sdeposition

further stated that he did not ask to have the term “modular” inserted into the deed.

Severd problemsare presanted by this“intent of theparties’ issue. Ard, thedreuit court’s
summary judgment order doesnot addressthe affidavit nor depositiontestimony. Thetis, thecreuit court
hasnat indicated thet it relied upon thisevidencein granting summary judgment. Second, dthough Miched
Motors seeksto use Mr. Doubl€e sdepostion tesimony againgt the Carrs, Mr. Doubleis till oneof the
parties opposed to having the Grafton homes on the Sergent property. Third, because Mr. Doubleisa
plantiff inthiscase, the evidence regarding theintent of the partieswhen making the restrictive covenant
edablishesamateria issueof fact that isindisoute. Thisset of factors precluded summary judgment on

the issue of the Sergent property.
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C. Summary Judgment on Tort Damage Claims
Findly, the Carrs contend thet neither party moved for summary judgment onthedams
aleging specific property damege. Neverthdess, thedrcuit court granted summeary judgment to Michedl
Motorsonthetort cdlams. Michagl Motors contendsthat summary judgment was gppropriate because,
oncethedrcuit court found that Michad Motorsdid not violate the covenantsin the deeds to the Carpenter

and Sergent properties, no liability could be assigned for tort damages.

Asaninitid matter, evenif this Court accepted Michad Mators' contention, the circuit
court’ sorder of summary judgment on thetort clamsdoes not comply with syllabuspoint 3 of Fayette
County National Bank v. Lilly, 199 W. Va. 349, 484 S.E.2d 232 (1997), where we held:

Although our gandard of review for summary judgment remains
denovo, adrcuit court’ sorder granting summary judgment must set out
factud findingssufficent to permit meaningful gopdlatereview. Andings

of fact, by necessity, includethosefactswhich thecircuit court finds
relevant, determinative of the issues and undisputed.

In neither the Carpenter property summary judgment order, nor the Sergent property summary judgment

order, did the circuit court set out abasis for granting summary judgment on the tort claims.

Weneed not resolve the tort daimsissue, based upon our finding of noncompliancewith
Lilly. A morefundamentd problemexigts. Thedircuit court wasnot asked to decidethetort daimsissues
during the cross motionsfor summary judgment. Our casesare clear that acircuit court may not grant

summary judgment onaclam*“without permitting the adverse party areasonable opportunity to submit
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pertinent material[.]” Kopeman& Assocs,, L.C. v. Callins, 196 W. Va. 489, 494, 473 S.E.2d 910,
915 (1996). See also Syl. pt. 2, Gavitt v. Swviger, 162 W. Va. 238, 248 S.E.2d 849 (1978)
(“Ordinarily, inthe absence of awritten motion for summary judgment by one of the parties, thecourt is

not authorized Sua sponte to grant a summary judgment.”).

V.
CONCLUSION
Inview of theforegoing, thedircuit courtssummeary judgment ordersarereversed and this
case is remanded for trial on the merits.

Reversed and Remanded.
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