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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “Inreviewing chalengesto findings made by afamily law magter that dso were
adopted by acircuit court, athree-pronged standard of review isagpplied. Under these circumstances, a
fina equitabledidribution order isreviewed under an abuse of discretion sandard; the underlying factud
findingsarereviewed under adearly erronecusstandard; and questionsof law and Satutory interpretations
are subject to ade novo review.” Syllabus point 1, Burnsidev. Burnside, 194 W. Va. 263, 460

S.E.2d 264 (1995).

2. “Quedtionsrdating to dimony and to the maintenance and custody of the children
arewithin the sound discretion of the court and itsaction with repect to such metterswill not be disturbed
on gpped unlessit clearly gppearsthat such discretion hasbeen abused.” Syllabus, Nicholsv. Nichals,

160 W. Va. 514, 236 S.E.2d 36 (1977).

Per Curiam:

Karen Joyce Hickman, appel lant/defendant below (hereinafter referred to as“Ms.



Hickman’), appedlsfrom an order of the Circuit Court of Kanawha County which modified her divorce
decree. Themodification order reduced her monthly child support payment, terminated alimony and

terminated the payment of hedthinsurance premiumsmade by Ms. Hickman' sformer sopouse, EdisonR.

Hickman, 11, appellee/plaintiff below (hereinafter referred to as“Mr. Hickman”). [naddition, the order
required Ms. Hickman pay to Mr. Hickman gpproximatdy $18,131.40 for “ overpayments’ mede during
the pendency of the modification proceedings. Here, Ms. Hickman requeststhis Court to reingate the
termsof thedivorcedecree. Alternaively, Ms. Hickman assartsthat thetria court abused itsdiscretion
by imposing aretroactivejudgment of $18,131.40as" overpayments’ againg her. Based upontheparties

arguments on gpped , the record designated for gopellate review, and the pertinent authorities, we affirm,
in part, and reverse, in part, the decison of the Circuit Court of Kanawha County, and remand the case

for further proceedings.

l.
FACTUAL AND PROCEDURAL HISTORY
The partiesweremarried on May 20, 1990, in Giles County, Virginia. At thetimeof the
marriage, Ms. Hickman had adaughter who wasborn out of wedlock on January 6, 1988. Mr. Hickman
adopted the child after thepartiesmarried. During their marriage, the partieslived in Kanawha County,
Wes Virginia. Mr. Hickmanwasemployed by E.I. Dupont deNemours, Inc., in Bdle, West Virginia
Ms. Hickmanwasahomemaker and wasnot employed outs dethehome, primarily becauseof thespecid
caeshehadto providetotheparties daughter. Thar daughter wasdiagnosed assuffering fromamusce

disease called hypotonic diplegia



In October of 1994, Mr. Hickman filed for divorce. On February 25, 1997, thefamily law
master submitted arecommended order. Therelevant factors of the recommended order werethet the
partiesbedivorced, that Mr. Hickman pay child support,* aimony? and premiumsfor Ms. Hickman's
medical insurance coverage.® Mr. Hickmean filed exceptionsto therecommended order. Thedircuit court
deniedtheexceptions. By order entered July 22, 1998, thecircuit court adopted thefamily law master’s

recommended order.*

OnAugugt 6, 1998, Mr. Hickman filed for amodification of the divorce decres bassd upon
areduction of income dueto hisretirement on July 30, 1998. During the modification hearings, Mr.
Hickmean presented evidencefrom the treating physidian of theparties daughter. The daughter’ sphysdan
opined that the child was deve oping normaly and no longer needed specid carefrom her mother. The
family law master submitted arecommended order requiring the sdle of theparties resdence, areduction
in child support, thetermination of aimony and thetermination of premium paymentsfor Ms Hickman's

health insurance.

On August 18, 2000, thecircuit court entered an order adopting thefamily lawv meger's

recommendation, except asto thesale of the parties’ residence. The circuit court madeitsorder

The amount of child support was $493.32 per month.

?Theamount of dimorny was $400.00 per month, until the hedlth of the parties’ daughter stebilized.
¥The amount of the health insurance premiums was initially $260.05 per month.
*Thefinal divorce order was not appeal ed.

2



retroactiveto thedate Mr. Hickman filed for modification of thefinal divorcedecree. Consequently,
judgment wasrendered against Ms. Hickman for the“ overpayment” of child support, alimony and

insurancepremiums. The* overpayment” totd ed gpproximatdy $18,131.40. Itisfromthisorder that Ms.

Hickman now appeals.

.
STANDARD OF REVIEW
Ms. Hickman appealsfrom therulingsin the circuit court’ sorder that adopted the
recommendationsof thefamily law master.® In goped sinvolving domestic rdlaions matters, weemploy
athree-pronged standard of review established in Syllabus point 1 of Burnsdev. Burnsde, 194 W.

Va 263, 460 S.E.2d 264 (1995):

Inreviewing chdlengesto findingsmadeby afamily law master
that aso were adopted by acircuit court, athree-pronged standard of
review isgpplied. Under thesearcumdtances, afind equitabledisribution
order isreviewed under an abuse of discretion sandard; the underlying
factud findings are reviewed under aclearly erroneous standard; and
questions of law and statutory interpretations are subject to ade novo

review.
ThisCourt hasdso held that “[ g uestionsrd ating to dimony and to the maintenance and custody of the
children arewithin the sound discretion of the court and its action with repect to such meatterswill not be

disturbed on gpped unlessit dearly appearstha such discretion hasbeen abused.” Syllabus, Nichalsv.

Nichols, 160 W. Va. 514, 236 S.E.2d 36 (1977).

Ms. Hickman has not gppealed thecircuit court’ sdecision that rgjected thefamily lawv master’s
recommendation to sell the parties' residence.
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[11.
DISCUSSION
A. Modification. Ms. Hickman contendsthat there was no basisfor thetria court to
modify thedivorcedecree. Our caseshavehedthat atria court may modify adivorce decreewhenthere
has been asubgtantia change of drcumstances which warranted amodification. SeePricev. Price, 205
W. Va 252, 257,517 S.E.2d 485, 490 (1999); Zirklev. Zirkle, 172 W. Va. 211, 217, 304 S.E.2d
664, 671 (1983). Based upon therecord below, wefind that asubstantia change of circumstanceswas

shown to permit a modification of the divorce decree.

WhenMr. Hickman filed for divorce, hewasemployed and had amonthly netincome of
aoproximately $2,460.78. The divorce decreerequired Mr. Hickmanto pay approximately $1,677.14
amonth asaimony, child support and other expenses. At thetime of the modification hearing, Mr.
Hickman wasretired and had amonthly net income of $1,573.67. Basad upon Mr. Hickman'smonthly

retirement income, his obligations under the divorce decree exceeded his monthly retirement income.

In reducing the child support, thetria court followed the child support guidelines.
Recd culation of the child support resuiting from Mr. Hickman' sretirement income necessitated areduction
inthemonthly child support payment. The child support payment was reduced to $277.33. Ontheissue
of dimony, thetrid court correctly determined thet the dimony was basad upon the hedith of the parties
child. Thatis dimony paymentswere contingent upon the child’ srequirementsfor spoecid carethat would
not permit M s Hickmean to obotain employment. During the modification heering, therewas evidence from
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the child' s physdan that the child was deve oping normaly and no longer needed specid carefrom Ms,
Hickman. Thus, Ms. Hickman was not precluded from working outsde the home. Asto the hedlth
Insurance premiums, evidencewasintroduced showing that M s. Hickman had skillsto obtain gainful
employment. Infact, the record demondrated that Ms. Hickman wasworking part-time out of her home
transcribing medical records.® Inview of thisevidence, we seeno basisfor disturbing thetria court’s

decision to modify the divorce decree.

B. Applying Modification Retroactively. Ms. Hickman contendsthat, should this
Court uphold the modification, this Court should reverse the decision to apply such modification
retroectively. By making the modification retroactive, the circuit court required Ms. Hickman pay to Mr.

Hickman the sum of approximately $18,131.40.

Ms. Hickman assertsthat under Rule 29 of theWest VirginiaRulesof Practiceand
Procedurefor Family Law, thecircuit court had discretionary authority to make the modification
retroactive. Rule29 gates, in part, that “[ u]nder gppropriate circumstances, modification of an award of
aimony or child support may be made retroactive to the dete of service of the maotion for modification

upon opposing party.”” (Emphasisadded). Ms. Hickman contendsthat theimposition of ajudgment of

®Ms. Hickman’s employment income was approximately $639.62 per month.

"Effective September 27, 2000, the Supreme Court replaced theWest VirginiaRulesof Practice
and Procedurefor Family Law withtheWes VirginiaRules of Practice and Procedurefor Family Court.
Under the new rulestheissueof retroactivity of amodification order isunder Rule 23, and dates. “Exoept

(continued...)



$18,131.40isafinancid hardshipto her. Unfortunatdly, thetrid court’ sorder isslent asto any findings

regarding Ms. Hickman’s ability to pay such ajudgment.

Becausethis Court has aninadequate record on theissue, we reverse and remand the
matter tothedrcuit court. On remand, an adequiate record must be developed to establisnMs Hickman's
ability to pay such ajudgment and what, if any, financia hardship will result to Ms. Hickman from said

judgment.

V.
CONCLUSION
Inview of the foregoing, the circuit court’'s modification order isaffirmed, in part, and

reversed, in part, and this case is remanded for disposition consistent with this Opinion.

Affirmed, in part; Reversed, in part; and Remanded.

; :
(...continued)

for good cause shown, ordersgranting rdlief intheform of spousd support or child support shal meke such

relief retroactive to the date of service of the motion of relief.” SeealsoW. Va Code § 48-11-107

(2001) (mandating retroactive enforcement of modified child support order).
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