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Maynard, Justice, concurring in part and dissenting in part:

| write sgparatdy because | amfearful thisopinion could haveadramatic and chilling effect
on contributors willingnessto continueto give money to the Foundationsof our collegesand universties.
| redizethisisdifficult to predict, but | firmly believethat isthelikdly result of thisdecison. The people
who mekethemonetary contributionsgivewith an understanding thet they are contributing to aprivate, not-
for-prafit corporation, and they havearight to expect that themoney will begpent wisdly, judicoudy, and
caefully. Infact, they havetheright to expect that the people who are charged with spending the money
will bedownright singy. \When they contribute, they anticipatethat themoney will bespent on education

rather than on inflated costs of building projects.

Therefore, | concur inthefind result which themgority resched inthisopinion. However,
| dissent to the Court’ sreasoning because the gravamen of the opinionwill affect future contractsintowhich
private, not-for-profit corporationsenter. | do not believethat a private owner of property should be
subjected to West Virginia sprevailing wage laws, competitive bidding satutes, or architectura and
enginering procurement mesaures. | dso bdievetheissues discussad inthisopinion are moot and the case

should have been dismissad asimprovidently granted. The mgority opinion directly contradictsitsalf
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regarding themootnessissue. |ntheopening paragraph, the opinion datesthat theissuespresented here
aremoot but the Court will addressthem anyway; in footnote seven, the opinion satesthat the Foundation
aquestheissues aremoat but the mgority of this Court disagrees. If thisissue hed been properly resolved,
perhgpswe would not beleft with thistroubling scenario with which we now mugt wrestle on acase-by-

case basis.

Without stating as much, the maority opinion effectively overrules settled law. In
Woodford v. Glenville State College Housing Corp., 159 W.Va. 442, 225 S.E.2d 671 (1976),
thisCourt hed thet aprivate non-profit housing corporation which condructed afaculty and sudent housing
facility onthe Glenville State College campus did not enjoy sovereign immunity becauseit wasnot an
indrumentdity of the State. The purpose of the Housing Corporation was“to borrow necessary funds to
ISSUe securities of the corporation, and ultimately to convey any sructures congructed in Glenvilleto the
college” 1d., 159W.Va a 443, 225 SE.2d a 672. The Court reasoned that the Hous ng Corporation
was not crested or granted authority to perform any function on behdf of the State by specific enactment
of the Legislature. In reaching its result, the Court reasoned:

Funds for the operation of the Housing Corporation were not
gppropriated by the Legidature. Therewasno mandatethat revenues
received and income produced by the Housing Corporation must or
would bepaidinto the State Treasury rather than expended onitsown
behdf, and moniesavailableto the Housing Corporation to pay off its
debts were not obtainable from a State source. On the contrary, the
Housing Corporation wasaprivate, non-profit, corporation with no cal
upon the State treasury and it was not subject to State control inany way.
Its revenues were limited to contributions, income from rent payments
from prospectivefaculty and sudents, and from borrowed funds. Most



importantly, it was not in any regard liable to creditorsfor amountsin
excess of its assets.

Id., 159 W.Va. at 446, 225 S.E.2d at 674 (footnotes omitted).

Later, in 4-H Road Community Association v. West Virginia University
Foundation, 182 W.Va 434, 388 S.E.2d 308 (1989) (per curiam), this Court specificdly held that the
West VirginiaUniversty Foundetion, thesameprivate organizationinvolved inthisgpped, isnat apublic
body because “[the Foundation] was not created by state authority, nor isit primarily funded by Sate
authority[,]” id., 182 W.Va at 439, 388 SE.2d a 312-13; therefore, the Foundation was not subject to
the FOIA. Toreachitsdecison, the4-H Road Community Association Court consulted the statutory
definition of “public body”* and then reasoned the Foundation was private because: (1) it wasformed by
private ditizens pursuiant to the generd corporate laws of the State; (2) no legidative mandate predated its
incorporation; (3) itisnot located on sate property; (4) it doesnot utilize sate employees, (5) sdection
of theBoard of Directors, and their duties, are governed by the corporation’ sby-laws, and (6) the WV U
President servesasan ex officio member of theBoard by virtue of the by-lawsrather than by legidaive
mandate. 1d., 182W.Va a 437,388 SE.2d a 311. That should betheend of theinquiry. | seeno need
to disrupt or rewrite the law in this area.

However, thisisnolonger thetest which will beused in West Virginiato determineif a
private, not-for-profit corporation isindeed privateor public. That test hasnow beenoverruled. Any time

this Court determines that a private, not-for-profit organization passes the five or six-part “ public

W.Va Code § 29B-1-2(3) (1977).



improvement” test contained in Syllabus Points 4, 7, and 8 of the mgority opinion, that organizationis
subject to the prevailing wage laws, competitive bidding statutes, and architectura and engineering
procurement measures. Moreover, onedement of thetest is“dl other rlevant factors[which] bear on
the ultimateissue of whether the project isindeed a public project notwithstanding novel financing
mechaniams” Thisleavesthetest wide openfor cregtiveargument. All it takesisalittle credtivity onthe

part of ajudge and alawyer and any private entity can now become an instrumentality of the State.

Each of the statuteswhich govern this case specificaly sstsforth the entitieswhich are
covered. The prevailing wage statute applies to any “public authority” which includes

any officer, board or commission or other agency of the State of West

Virginia, or any political subdivision thereof, authorized by law to enter

into acontract for the congruction of apublic improvement, induding any

indtitution supported in whole or in part by public funds of the State of

West Virginiaor its political subdivisiong.]
W.Va Code 8 21-5A-1(1) (1961). Competitive bidding appliesto“the stateof West Virginia, every
political subdivisonthereof, every adminidrativeentity that indudessuchasubdivison, dl municpdities
anddl county boards of education.” W.Va Code § 5-22-1(a) (2000). Thearchitecturd and engineering
procurement datute gopliesto “ dl Sate departments, agencies, authorities, quad-public corporationsand
al palitica subdivisons, induding dties counties, boards of education and public savicedidrics” W.Va

Code § 5G-1-2(a) (1990).



These statutes are clear and need no interpretation. To interpret themisto legidate.
Nonethel ess, the mgority rejectsand bypassesthe plain meaning of the Satutesasthey arewritten by
claiming to delveinto “legidative intent.” In fact, the majority admits they are legislating by stating,

Weacknowledgethat thewageact, ascurrently written, dearly hingesits

operation on the existence of acontract having been sgned by apublic

authority. SeeW.Va Code § 21-5A-6. Barring Statutory amendment

to section 9x toindudelanguageindicating that an entity acting on behalf

of a“public authority” can 9gn acontract which invokesthe protections

of the wage act, we feel compelled to read in such languagein the

interest of upholding the laudatory policy advanced by the wage act of

edtablishing afloor for theworkersengaged in condructionfor thepublic's

benefit. (Emphasis added).
If the L egidatureintended to include private, not-for-profit organizations, thesatutewould dearly Sateas

much.

After Sdestepping the clear meaning of the satutes, the mgority forges ahead blindly
following precedent from other jurisdi ctionswithout So much asrecognizing or acknowledging thet these
datutesvary greatly fromjurisdictiontojurisdiction. Ninestatesdo not even haveprevallingwagelaws
and nine states which used to have prevailing wage laws have since repeded them. Thelawsinthe
remaining thirty-two satesdiffer vastly. Foringance, thecontract threshold amountsbeforetheprevailing
wage gppliesto contractsvariesfrom $2,000 in some satesto $600,000in other dates. Also, some dtates
speaificaly indludesurveyors, publicemployees, janitors, school boards, truck rentds, and printinginther

prevalingwagelavswhileother satesspedificaly exdudehighways schoals, public utilities locd projects



and maintenance? The Supreme Court of Monroe County in New Y ork recognized the inconsistencies
intheselawsby gating, “ Authority fromother jurisdictionsisof limited valuedueto the differing Satutory
schemesin each dae thisisparticularly truefor those Satesthat provide agatutory definition of “public
work’ or ‘public project’.” Penfield Mechanical Contractors, Inc. v. Roberts, 119 Misc.2d 105
n.1, 462 N.Y.S.2d 393 n.1 (1983). The taxpayersand gratuitous contributorsin West Virginiawould
cartanly bebetter served if the mgority had recognized as much and would have just Smply gpplied the

statutes as they are written and followed settled case law from our own jurisdiction.

Moreover, for every casethat the mgority located and cited which gpplied the prevailing
wageraeor competitive bidding or architectural and enginesring procurement statutes a case can befound
in another jurisdiction which refused to goply these satutesto alease arrangement. | believethat these
casssareof limited valuein thisjurisdiction, regardless of which way the court held, without first comparing

and contrasting the statutes upon which the decision is based.

Furthermore, thefactsin the cases rdlied upon by the mgority differ fromthefactsinthe
casesubjudice. For example, in Sate exinf. Webster v. Camdenton, 779 S.W.2d 312 (Missouri
1989), the city sold lotsto acontractor requiring the purchaser to build afirehouse and police Sation on

thelotsand then to grant the city alease with an option to purchase theimproved property. Thatissmply

*Prevailing Wage Legisation: The Davis-Bacon Act, Sate “ Little Davis-Bacon
Acts,” the Walsh-Healey Act, and the Service Contract Act, The Wharton School, Industrial
Research Unit, University of Pennsylvania 1988.
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not thecasehere. The City of Camdenton isapublic entity; the Foundationisnot. Thecity sold thelots
the university owned nothing to sdll--infact, the contractor was charged with Ste selection. Thecity
demanded aleasewith an option to purchase; theunivergity can cancd ther leaseat any timewith thirty
days notice. In Division of Labor Standards v. Friends of the Zoo, 38 S.\W.3d 421 (Missouri
2001), acharitable organizationthat wasfunded by private contributionswas building azoo reptile house
on behdf of thedity. Thepartiesagreaed thereptilehouseisa“ publicworks” the zoo superintendent, acity
employee, wasd so the charitable organization’ sexecutivedirector. Evenwiththesefacts, the Supreme
Court of Missouri did not hold that the project was subject to the prevailing wagerrate; rather, the court
remanded for adetermination of whether thecity, through itsemployee, wasengaging inpublicworks. In
the case before the Court, the parties certainly do not agree that the Center isa* public improvement.”
Also, the presdent of the univeraty merdly servesasan ex officio member of the Board by virtue of the

by-laws, not by legidative mandate. Since the point is made, | see no need to go on and on.

Because | bdievethat private entities should not be subjected to these gatutes, | would
not try to evadethe plain meaning by supposedly probingintolegidativeintent when our law dearly dates
that “[c]ourts always endeavor to give effect to the legidative intent, but a statute that is clear and
unambiguouswill be gpplied and not construed.” SyllabusPoint 1, Satev. Elder, 152W.Va 571, 165

S.E.2d 108 (1968).

Accordingly, | concur inthe mgority opinion’sfina result but respectfully dissent to the

court-made law which will govern future contracts that are entered into by private entitiesin this State.

7



