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| would ffirmthedrcuit court’ sgrant of summeary judgment on behaf of Bruce Hardwood.

Thegppdlant dearly failed to establishthat hisfiling of aworkers compensstiondamwas
aggnificant factorin BruceHardwood' sdecisonto dischargehim. Instead, theevidenceindicatesthet the
gppellant wasfired because he violated an important safety regulation. Thisconcluson issupported by
factswhich are undigputed by competent evidence. Thesefactsinclude Bruce Hardwood' s safety rule
which providesthat an employee may be discharged immediatdy without prior warning for reeching hisor
her hand into amachinewhileit isrunning or before moving parts have stopped. The gppd lant admitted
that he grabbed apiece of wood stuck between the feed rolls of the 502 machine and the maching sback
rollsinjured hishand. Severa Bruce Hardwood employees submitted affidavits below dating thet the
appdlant told them that he had stuck his hand into the 502 machine while the machine parts were il
moving. Thegppdlant’ sminor injury required only atriptotheemergency roomand afew stitches while
BruceHardwood hasretained many employeeswho havefiledworkers compensation actionsandwhose
injurieswere much more severethan the gopdlant's. Findly, other employeeswho haveviolated the same

safety policy as the appellant have also been terminated.



Themgority opinion setsforth, asevidence supporting the gppdlant’ sclam, that the
gopdlant “ wasan excdlent employeewho rece ved sati Sactory employment evauations” Thisiswholly
irrdlevant. While“[€]vidence of satisfactory work performance and supervisory evauationsbeforethe
accident can rebut an employer’ sclaim of poor job performance,” Powell v. Wyoming Cablevision,
Inc., 184 W.Va 700, 704, 403 SE.2d 717, 721 (1991), thereis no clam by management in theingtant
casethat the gopd lant wasfired for poor job performance. To the contrary, Bruce Hardwood Sated thet
it was aware of the appellant’ s performance record, but did not take it into account because of the

seriousness of hisviolation.

Also, the mgority emphasizes Bruce Hardwood' spalicy of reducing its supervisor's
bonusesfor eachwork-relaed injury asevidence of discriminatory intent. Thisevidence, however, isnot
probativeinlight of thefact that the decison to fire the gppdlant was not made by hisimmediate supervisor
aone, but only after ameeting between hisimmediate supervisor, the production superintendent, and the
personnel/safety director. Moreover, any adverseinference drawn from Bruce Hardwood' spolicy is
contradicted by thefact that Bruce Hardwood hasretained many employeeswho havefiled workers
compensgtiondams. Insum, thegppdlant hasfailed to adduce any evidencegiving riseto agenuineissue

of material fact, and, therefore, summary judgment is proper.

Themgority opinionind catesto methet itisimpossble, without having to suffer theorded
of atrid, for an employer to terminate an employeefor any reason if that employee hasrecently filed a

workers compensationdam. Asapracticd matter, that employee enjoysimmunity from dischargefor
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acertain period after filing hisor her claim. The only valid evidence of workers compensation
discrimingtionin theingant caseisthe proximity intime of thecdam andthefiring. 'Y et thisalone, under
our law, doesnot prove aprima facie case of discrimination sufficient to escgpe summary judgment.

Nevertheless, the majority opinion finds that the appellant can take such an insufficient case to trial.

Hndly, | findit curiousthet the mgority seesfit to, in effect, punish an employer for having
gringent safety rulesand for vigoroudy enforcing them. The nature of Bruce Hardwood sbusinessrequires
employeesto congtantly exercisethe utmost cauttion in the operation of machinery in order to prevent
serious and perhaps permanent injuries. |f Bruce Hardwood did not maintain and enforce safety
regulaions, | have no doubt that this Court would uphold, inacase of sriousinjury, theright of aBruce
Hardwood employeeto bring adeliberate intention action againgt hisor her employer. Themgority
opinion places Bruce Hardwood and s milarly stuated employersinano-win Stuation. They aredamned

If they maintain and enforce safety regulations and damned if they do not.

Accordingly, for the reasons stated above, | dissent.



