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| respectfully dissent fromthemgority opinion because| firmly bdievethat the defendant
wasdeprived of afair trid by theintroduction into evidence of the photograph depicting him barefoot and

in shackles.

When presented with the analogous Stuation of acrimina defendant appearing & trid
beforeajury inprison atire, this Court sad that such gppearance communicatesacondition of guilt tothe
jury and violatesafundamenta tenet of our sysem of crimina justice—that an accused personisinnocent
until provenguilty. Wedsohaverecognizedthesubgtantia prejudicecreated agang acrimind defendant
by his appearance beforeajury in physica restraints, and have concluded that it isonly in extreme
circumstances, when an accused poses animmediate threet to the security of the court room, that atria
courtisjudtifiedindlowing such gopearance. Notwithdanding these prior decisons, themgority Somehow
managesto find that these same principles do not gpply to the admission of photographs depicting thet
whichwefindlegaly objectionableto occur “live’inthecourt room. | discernnodifference. My belief is
that the defendant in this case was robbed of the presumption of innocence by the admission of the

photograph in question and thereby was denied a fair trial which constituted reversible error.



Additiondly, | believethemgority ismidakeninitsrdiance on Satev. McGinnis, 193
W.Va 147,455 SE.2d 516 (1994) for itsdiscusson of whether thejury was properly ingructed regarding
theuseof thetwo prior convictionsof the defendant, which wereintroduced by the Statethrough cross-
examination of the defendant’ s character witness, for the sole purpose of testing the credibility of the
witness. | agreethat theingtruction given by thelower court was correct, but not under the Standard st
forth in McGinnis but under the controlling case of Sate v. Banjoman, 178 W.Va. 311, 359 SE.2d
331(1987). McGinnisgovernsthejury ingtruction to be given when evidenceisintroduced pursuant to
Rule 404 (b) of the Rules of Evidence. Banjoman, on the other hand, addressesthe jury indruction to
be given when prior convictionsof the defendant areraised during crass-examination of acharacter witness
under Rule 405 (@) of the Rulesof Evidence. While both of these rulesded in somefashionwith the
subject of character evidence, the proceduresto be followed under eech are not interchangesble either

within the language of these rules or in our case law regarding them.

The conviction should have been reversed and new trial ordered.

| am authorized to state that Justice Starcher joinsin this dissent.



