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SYLLABUSBY THE COURT

1. “Theadmisshility of photographsover agruesomeobjection must bedetermined
on acase-by-case basi s pursuant to Rules 401 through 403 of theWest VirginiaRules of Evidence.”
Syllabus Point 8, Sate v. Derr, 192 W.Va 165, 451 S.E.2d 731 (1994).

2. “Although Rules401 and 402 of theWest VirginiaRules of Evidence strongly
encouragetheadmisson of asmuch evidence aspossible, Rule403 of theWes VirginiaRulesof Evidence
redrictsthisliberd policy by requiring abaancing of intereststo determinewhether logicdly rdevant is
legdlly rdevant evidence. Speaificaly, Rule403 providesthat dthough rdevant, evidencemay neverthdess
be exduded when the danger of unfair prgudice, confusion, or undue dday isdigoroportionateto thevaue
of the evidence.” Syllabus Point 9, Statev. Derr, 192 W.Va. 165, 451 S.E.2d 731 (1994).

3. “Rule 401 of theWest VirginiaRules of Evidencerequiresthetria court to
determinetherdevancy of the exhibit on the basis of whether the photographis probetive asto afact of
consequenceinthecase. Thetrid court then must congder whether the probative vaue of theexhibitis
subgtantidly outwe ghed by the counterfactorslisted in Rule 403 of theWest VirginiaRulesof Evidence,
Astothebadancing under Rule403, thetria court enjoysbroad discretion. The Rule403 baancing test
Isessentidly amatter of trial conduct, and thetrid court’ s discretion will not be overturned absent a
showing of clear abuse.” Syllabus Point 10, State v. Derr, 192 W.Va. 165, 451 S.E.2d 731 (1994).

4. “The cross-examination of adefendant’ s character witnesseswith regard to
questionsasto thewitness sknowledgeof specificinstancesof thedefendant’ smisconduct isconfined by

catanlimitations Theremust initidly be, by way of anin camera hearing, adisclosure of the propossd



gpecificmisconduct questions. The Statemust producedocumentsor witnessesfromwhich thecourt may
determinewhether thereisagood faith badisin fact that themisconduct actualy occurred and would have
been known to some degreein the community. A second limitation requiresthat the spedific misconduct
Impeachment relate to facts which would bear upon the character traitsthat have been placed inissue by
the character testimony on direct examination. Findly, the court must makethe ultimate determination as
towhether the probative va ue of the defendant’ s pecific incident of misconduct, whichisto bethe subject
of the cross-examination, outweighsitsprgudicid vaue.” Syllabus Point 4, Satev. Banjoman, 178
W.Va. 311, 359 S.E.2d 331 (1987).

5. “Oncethe court determines a thein camera hearing that the specific-misconduct
cross-examination of acharacter withessmay proceed, thejury should beinformed that itspurposeisto
test the credibility of the cheracter witnessand it isnot to be considered as bearing on the defendant’ sguilt
in the present trial.” Syllabus Point 5, Sate v. Banjoman, 178 W.Va. 311, 359 S.E.2d 331 (1987).

6. “**Rulingsontheadmissbility of evidencearelargdy withinatrid court’ ssound
discretion and should not be disturbed unlessthere has been an abuse of discretion.” Satev. Louk, 171
W.Va 639, 643, 301 SE.2d 596, 599 (1983).’ Syllabus Point 2, Satev. Peyatt, 173 W.Va 317, 315
S.E.2d 574 (1983).” Syllabus Point 1, Sate v. Pettrey, 209 W.Va. 449, 549 S.E.2d 323 (2001).

7. “*“Where objectionswerenot shown to have been madeinthetrid court, andthe
meatters concerned were not jurisdictiond in character, such objectionswill not be congdered on gpped.”
Syl. pt. 1, Sate Road Commission v. Ferguson, 148 W.Va. 742, 137 S.E.2d 206 (1964)." Syllabus
point 1, Estepv. Brewer, 192 W.Va. 511, 453 SE.2d 345 (1994).” Syllabus Point 2, Maplesv. West

Virginia Dept. of Commerce, 197 W.Va. 318, 475 S.E.2d 410 (1996).



8. “Inindructing ajury astotheinferenceof malice, atrid court mugt prohibit thejury
fromfinding any inference of maicefrom the use of awegpon until thejury issatisfied that the defendant
did infact use adeadly wegpon. If thejury believes, however, therewaslegd judtification, excuse, or
provocation, theinference of malice doesnot arise and malice must be established beyond areasonable
doubt independently without the aid of theinference.” SyllabusPoint 7, in part, Satev. Miller, 197
W.Va. 588, 476 S.E.2d 535 (1996).

9. “The question of whether adefendant isentitled to an instruction on alesser
included offenseinvolvesatwo-partinquiry. Thefirg inquiry isalega onehaving to dowithwhether the
lesser offenseisby virtue of itslegal dementsor definitionincluded inthe grester offense. Thesecond
inquiry isafactud onewhichinvolvesadeterminaion by thetria court of whether thereisevidencewhich
would tend to prove such lesser included offense. Satev. Neider, 170 W.Va 662, 295 S.E.2d 902
(1982).” Syllabus Point 1, State v. Jones, 174 W.Va. 700, 329 S.E.2d 65 (1985).

10.  “Theoffenseof involuntary mandaughter iscommitted when aperson, while
engagedinanunlawful act, unintentionally causesthe desth of another, or whereapersonengagedina
lawful act, unlawfully causesthe death of another.” SyllabusPoint 7, Satev. Barker, 128 W.Va. 744,
38 S.E.2d 346 (1946).

11.  “When offering evidence under Rule 404(b) of the West Virginia Rules of
Evidence, the prosscutionisreguired to identify thepeaific purpasefor which theevidenceisbang offered
and thejury must beingtructed to limit its consideration of the evidenceto only that purpose. Itisnot
sufficient for the prasecution or thetrid court merdly to citeor mention thelitany of possbleusesligedin

Rule404(b). Thespecific and precise purposefor whichthe evidenceisoffered must clearly beshown



from therecord and that purpose done must betold tothejury inthetrid court’ singruction.” Syllabus

Point 1, State v. McGinnis, 193 W.Va 147, 455 S.E.2d 516 (1994).



Per Curiam:

The appellant, Rickey Carey, was convicted of first degree murder without a
recommendation of mercy in the Circuit Court of Jefferson County. Heapped sfrom the guilty verdict

dleging numerousassgnmentsof eror. After acompletereview of therecord, wefind no eror and affirm.

FACTS

Lori Lynn Curry wasmurdered on September 6, 1998 in ashed or Soragebuildingwhich
Islocated on thegppdlant’ sfamily home placein Ranson, West Virginia Thehomeplaceisoccupied by
the gppdlant’ sbrother and the gppd lant sometimes pends nightsthere. Ontheday of the murder, the
appdlant was stting on the front porch when the victim arrived around noon. The gppdlant and thevictim
immediatdly went to the shed and had sex. An argument then ensued presumably regarding whether the
victimwasgoing totry to reconcilewith her estranged husband and end her romantic rdaionshipwiththe
aopdlant. Thegppdlant stabbed the victim four timesand shot her twice, onceinthe chest and oncein
thehead, a closerangewith atweve gauge shotgun. Theagppellant and the victim spent about one-half

hour together in the shed.

The gppdlant |eft the scenein hiscar. Thevictim’ sbody was found by neighborswho

were cooking lunchinther yard on agrill whenthey heard the gunshots. Therewere no suspects except
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theappdlant. A warrantwasissued for hisarrest. Theappdlant wasarrested around midnight after
purchasing gasoline at aconvenience sorein Shepherdstown.  Thearresting officers, Trooper Richard
Shockey and Officer D. K. Colbert, derted police officersin thetown of Ranson. Lieutenant Robbie
Robertsarrived at the scene of thearrest. Heand Trooper Shockey transported the appellant to the
Ranson Police Department wherehisMiranda rightswereread to him. Hesgned awaiver of rightsform
and gave astatement to the policein the early morning hours of September 7, 1998. The appel lant

admitted he shot the victim twice but insisted that he did not remember stabbing her.

On January 20, 1999, the gppd lant wasindicted for first degree murder. The appdllant
subsequently filed amotion to suppressthe gatement he gaveto palice officersfollowing hisarest. The
drcuit court held asuppresson hearing wherein defense counsd chdlenged the admisson of the Satement
based upon the gppellant’ sincompetence to give the stlatement freely and voluntarily. The gppd lant
contended he took seventy-two over-the-counter degping pills after he committed the murder but before
hewasarrested. Lieutenant Robertstestified thet theappellant told the officershehad taken somedlegping
pills, but he was coherent, understood what he was doing, and hismemory of past eventswascdear. The

circuit court entered an order denying the motion to suppress on April 21, 1999.

A jury trid washeld on October 26-29, 1999. At thecdloseof theevidence, thejury found
thegppdlant guilty of firs degree murder without arecommendation of mercy. Hefiled amoationfor anew

trid which was denied by the court on November 17, 1999. Itisfrom thisorder the gppellant gppeds.



DISCUSSION

Ongpped, thegppd lant dlegesthedrcuit court erred by alowing gruesome photographs
to be shown to thejury when other photogragphsthat would not have inflamed thejury wereavailable; by
alowing prior convictionsto be used for impeachment purposes; by alowing thejury toligento the
gopdlant’ ssaement; and by improperly ingructing thejury. After carefully reviewing therecord submitted

on appeal, we find no reversible error.

A. Photographs

The gppdlant firg dlegesthat gruesome photographs of the crime sceneand thevictim
wereimproperly admitted & trid becausethey werecumulative and redundant. He complainsthat Exhibits
8and 9 arerepstitive of Exhibit 5which had previoudy been admitted. He further contendsthat pictures
of hisunderweer, theknife, thegun, and hisshoes should not have been offered into evidencebecause the
actual articles were admitted into evidence during thetrial. Therefore, says the appellant, these

photographs were cumulative.



Upon reviewing the transcript, we find that the trial judge held a hearing outside the
presence of thejury regarding the admissibility of evidence. On October 26, 1999, the court discussed
with counsd theadmisshility of Exhibit 5, aphotogrgph which showsthevictim a thecrimescene. The
meassive head wound isnot visble asthevictim'’ supper body iscovered with asheet. Defense counsdl
objected totheadmisshility of the photograph onthegroundsthat it wasgruesome, rudeand obscene, and
not relevant in that the diagram of the crimescenewas available. The prosecutor argued thet the diagram
was“acold drawing that has stick people and representations of what isthere a thescene” The State
believed thejury wasentitled to seethe body asit was|eft at the crime scenein apartiad state of undress
with underwear to the victim'’ sknees, two socks on, one shoe partially on and one shoe off. The
photograph dso placed the gppdlant’ s shoesin context and corroborated testimony thet he left the scene
shoeless. The court determined the evidence was relevant and explained its ruling as follows:

It showsthe postion of thebody. It showsthe state of dressof thebody. Itis

supportive of the tate' stheory of wherethe partieswerewhen the shotswere

fired, whenthe attack wasmade. Itisreevant evidence. Thequestionthenis

whether itsprobativevaueissubstantialy outweighed by unfar prejudice. Now,

Inthis connection it does not--it isin no way ahead shot. 'Y ou know, you--

actually | disagree with the Prosecutor. He says you can look at thisand

determinethat therewasahead wound. All | candetermineisthat therewasa

wound to the upper body in that photograph. But inany event, it gopearstome

that it is-that it meetsthe sandards of Rule 401 and 403, that | don't percalveit

asbeing cumulative, and | would--if itisotherwiseadmissble, foundation wise, |
think it comesin.

The court continued the hearing regarding the admissibility of evidence on October 27,
1999. During this hearing, defense counsd withdrew his objection to Exhibit 9. Asto whether Exhibits

5 and 8 are cumulative, the following colloquy took place:
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[PROSECUTOR]: If youlook & number 5, number Sisarddivey
compact close-up shot of thevictim’ sbody, thefact that shehasoneshoe off, one
shoepartly on, anditisavery narrow area. The officer zoomed down on her
body. The other exhibit which is number?

THE COURTEight.
[DEFENSE COUNSEL]:  Eight.

[THE PROSECUTOR]:  Givesyou the expanse of the room.
Racesthe victim’ sbody in the context of theroom. That will assgt thetrier of
fact, thejury, to place the body in the context of the room when comparing the
photographsto the crimescenedrawing. | certainly think itisrelevant. 1t helps
thetrier of fact, becausetheother picture—-itisanarrower pictureof thevictim’'s
body. | think it will assst thetrier of fact. | think itisneeded becauseit putsthe
victim’ sbody inthelarger context of theroom. | think--I have probably 8 or 9
more picturesof that samescenefrom different angles. | havechosenonly one.
| think it is an important piece of evidence. For that reason, it is probative.

Defense counsdl then reiterated hisbelief that the photographs were cumulative and should not be
introduced if the crime scene drawing was admitted into evidence. Hethen partidly retracted the objection
by gating, “If youwant to show apictureof thebody, | think you havetheright to show one picture of the
bodly, but | think asecond picture of the body iscumulative.” The court then conducted a Rule 403"

balancing test and concluded the photograph was “not subject to exclusion.”

'West Virginia Rule of Evidence 403 states:

Rule 403. Exclusion of relevant evidence on grounds of preudice, confusion, or waste
of time.

Although rdevant, evidencemay beexdudedif itsprobativeva ueissubgantialy outweighed by
thedanger of unfair prgudice, confusion of theissues or mideading thejury, or by congderationsof undue
delay, waste of time, or needless presentation of cumulative evidence.
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The State offered the photograph of theunderwear to “ show([] the underwear inthe
doorway area, and you can tell that it tendsto establish whereitwad;] . . . placesit in context of what |
believeisan open doorway. There seemstobelight shining through therein theform of adoorway. It
tendsto establishwhereitwas” The court did not believethe photograph was cumulative and explained,
“Itisaphotograph a thecrimescene. Thefact that itisreferred toin other, you know, bagcdly thecrime
scenesketchisamemoridization of theinvestigating officer’ stetimony. But the date dill needsto prove--

provide the best evidence of the existence of a piece of evidence that it can.”

Defense counsd then objected to the admission of the picture of the gppd lant’ sshoes
whichwereléft a the crime scenewhen hefled. The court ruled the photograph wasadmissble by gating,
“WEell, these shoes can be seen if you know what you are looking for in other photographs, but they
cartainly cannot beseeninsuch detall. And | think thet their juxtapogtion next to thefeet of thevictim tend
to be especidly probative.” The gppdlant does not serioudy argue that the photographs of the murder

wegpons shown asthey wereleft by him at the crime scene should not have been admitted into evidence.

Although the gppelant more strenuoudy stresses the cumulativeness of the photogrgphs
rather than gruesomeness, we nonethe ess begin our andys s with the common precept which satesthat
“[t]headmissibility of photographsover agruesomeobjection must bedetermined on acase-by-casebass

pursuant to Rules401 through 403 of theWest VirginiaRulesof Evidence” Syllabus Point 8, Sate .



Derr, 192W.Va 165, 451 SE.2d 731 (1994). SyllabusPoints9 and 10 of Derr explain therole each
of these rules plays in the admissibility of evidence:

Although Rules 401 and 402 of the West VirginiaRules of Evidence
grongly encouragetheadmisson of asmuch evidence aspossible, Rule403 of the
Wes VirginiaRulesof Evidenceredrictsthisliberd policy by requiringabdancing
of intereststo determinewhether logicaly rdevant islegdly relevant evidence.
Soedificdly, Rule403 providesthat dthoughreevant, evidencemay neverthdess
be excluded when thedanger of unfair prejudice, confusion, or unduedday is
disproportionate to the value of the evidence.

Rule401 of the West VirginiaRules of Evidencerequiresthetrid court to
determinethereevancy of theexhibit onthebasisof whether the photographis
probative asto afact of consequenceinthecase. Thetria court then must
condder whether the probativevaue of theexhibit issubgtantialy outweighed by
the counterfactorslised in Rule403 of theWest VirginiaRulesof Evidence. As
to thebaancing under Rule403, thetria court enjoyshbroad discretion. TheRule

403 baancing test is essentialy ameatter of tria conduct, and thetrid court's
discretion will not be overturned absent a showing of clear abuse.

Webdievethetrid court properly determined the rd evancy of each of these photographs
before conducting the Rule 403 balancing test. The court concluded that the photographs depicted the
victim’ sbody inthe context of the crime scene, showed exactly wherethe gppelant left the knifeand gun
a thescene, and corroborated thefact thet the gppe lant indeed fled the scene without underwear or shoes.
Wecannot say thecircuit court dearly abused itsdiscretion by finding thisprobativeva ue outweighed the
danger of unfair prgjudice, confuson, or unduedday. Weaso notethat the State did not attempt to admit
into evidence any of the photographswhich show thetop of thevictim’ shead blown away. Rather, the
prosecutor carefully selected photographswhich were not gruesomeor cropped out the head shotsinan

effort to not unduly prejudice the jury.



A moresarious contention isthefact that the Stateintroduced Exhibit 13, aphotograph
of the gppellant in shackles, into evidence. The photograph portrays the appellant’ s feet and was
Introduced to show that hewas shodess a thetime hewastaken into cugtody. Defense counse objected
gating that the picturewould unduly prejudicethejury. The State contended that thefact thet the gppd lant
was shackled was“ happen chance’ and suggested that thetria court determine “whether seeing the
defendant shackled inthe presenceof ajury or ajuror hasprgudicid effect.” Thetrid court determined
the photograph was highly probative and explained its ruling:

Gentlemen, you know, | agree with [the prosecutor] thet the law is not

crydd dear onthe questions of shacklesin the courtroom. Thereason thereis

some concern about that isif theindividua isseen by thejury asbeingin custody

a thetimedf thetrid, thefear isthet thet may have someimpresson uponthejury.

Wha isbang offered hereisa photogrgoh of him a thetime of hisarrest showing

hisfeet without shoeson. Itisahighly probative photograph. | don't think the

jurorsaregoing to be shocked to ssehiminredraintsa thetime of hisarrest. It

doesn't carry thesamemessage asit would carry if webrought himin hereinthis

courtroom in his orange suit with shackleson. But even that, asyou say, the

Fourth Circuit probably wouldn'’ t be concerned about that. | think our Supreme

Court would be. But | don't think our Supreme Court would have a problemwith
this. So, | find this photograph to be highly probative.

Thegppd lant contendsthe photograph has no probetive va ue because it wastaken a the
Ranson Police Department rather than at thetime hewasinitidly arrested. Hearguesthat the pictureis
extremdy prgudicid eventhoughit doesnot riseto theleved of bringing adefendant into court in front of
thejury inshackles. The State aversthat showing aphotograph of adefendant in shacklesat thetimeof
hisarrest is not anadogous to bringing a defendant to trid in shackles or handcuffs or clothed in prison

gppard; thejury would expect adefendant to be shackled when heisarrested and would not be unduly



surprised to seeapictureof himin shecklesat thet time. The State believesthat this photograph, like any

other photograph, is admissible if the probative value outweighs prejudicia impact.

This Court hasnot previoudy had occason to addressthispreciseissue. However, we
have had opportunity to discusstheissue of bringing adefendant to court in shackles or handcuffs. In
Satev. Brewster, 164 W.Va 173, 261 SE.2d 77 (1979), Brewster was forced to wear handcuffs
whilehewasontrid for armed robbery. No record was meade to determineif manifest necessity existed.
Brewster gppeded. On gpped, this Court hdd that “[a] crimind defendant has the right, absent some
necessity relating to courtroom security or order, to betried free of physca resrants” Syllabus Point 3,
id. TheBrewster Court concluded that automatic reversal was not required. Instead, the casewas
remanded for an evidentiary hearing to determineif sufficient factsexisted to warrant trying the defendant

inhandcuffs. If so, the convictionwould bere-entered. If not, the defendant would begranted anew trid.

We also look to Sate v. Linkous, 177 W.Va. 621, 355 S.E.2d 410 (1987), for
guidance. Linkoussought to overturn aconviction of firgt degree murder without mercy primarily because
hewasinitialy handcuffed when hewasbrought into the courtroom for trid. ThisCourt contrasted the
amount of time Brewster spent in restraintsin front of the jury with the amount of time Linkouswas
restrained in court. The Court then reasoned that an obvious security need, to reduce chances of escape
and protect the public safety, exigtsto have some physicd restraints on prisonerswhen they are moved
fromjail tothecourthouse. The Court cautioned, “ The better practiceisto removerestraintsbeforea

prisoner isbrought beforethejury,” id., 177W.Va a 624, 355 S.E.2d at 413, but held in Syllabus Point
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2that“[o]rdinarily, itisnot revergbleerror nor groundsfor amigrid to proceedtotry acrimind defendant

with ajury panel that may have seen him in handcuffs for a brief period of time prior to trial.”

In the case sub judice, the photograph taken at the murder scene depictsthe gppdlant’s
shoeswhichwereleft intheshed when hefled. The photograph taken of the gppdlant a thetimeof his
arrest shows hewas il barefoot dmogt twelve hourslater. These two photographs have compelling
probative vauewhich isextremey relevant on theissue of the gppdlant’ sguilt. Clearly both pictures
should have been admitted into evidence. However, wearetroubled that the photograph taken of the
appdlant after hewasarrested depictshimin shackles. Wecautiontrid courtsinthestrongest possible
termsto avoid alowing jurorsto see adefendant in shackles—whether in the flesh, in photographs, or by

any other method.?

Even though we bdievethe better practice would have been to remove the sheckles before
photographing the defendant’ sbarefeet, based on the overwhel ming evidence of guilt, admisson of the
photograph isnot reversible error. See Satev. Rood, 188 W.Va. 39, 422 S.E.2d 516 (1992) (per
curiam) (the fact thet the defendant wastried in prison attire could not have adversdly affected thejury in
itsddiberation because of theoverwhdming evidenceof guilt). Intheappdlant’ scass itiscritica that he

did not a any time contend that he did not commit thishenous arime; wefirmly bdievethe photogrgph did

?This practice not only protects the presumption of innocence of the defendant, but also, and
equally important, this practice upholds the integrity, dignity, and decorum of judicial proceedings.
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not adversdly affect thejury. Evenif the photograph had depicted Mr. Carey in aBoy Scout uniform,

under the facts presented here, we believe the jury would not have been swayed.

B. Prior Convictions

The gppdlant contends his prior convictions should not have been used toimpeach his
character witness, Kentin Ray Kimble. Eventhough headmitsthe court properly conducted anincamera
hearing and properly ingtructed thejury regarding the purpose of thetestimony, healegesthe court did not
conduct abalancing test to determineif saeness outweighed probativevdue. The State contendsthe court
properly determined the specific actsevidencewasrd evant to the character traitsthe gppel lant placed in
evidence. The State arguesthat the court did not abuse its discretion by determining the evidence was

probative and, therefore, admissible.

Inhiscasein chief, the gppdllant presented the testimony of Mr. Kimble. Thewitness
testified that thegppdlantis* aneasygoingindividud. Kind hearted. Lovesanimas Would doanything,
| think, to help anybody out that he could.” Hetedtified that over the padt fifteen years he had formed “a
doserdationship” with thegppelant who babysat for hisson on severd occasions. Whenasked if hewas
“familiar with Rickey Carey’ sreputation in the community withinwhich helivesfor peacegblenesy ||” he
answvered, “Yes, | mean, | fed that Rickey--1 can't ever ssehimhurting anything.” He continued to testify
by stating:

11



W, | have seen him many atime, theway he hastaken care of animas
and such. Asto even onetimeacat got runover, it waan't his, hetook it tothe
vet. He spent alot of money to get that cat put back to hedth. | have seenhim
a thegoresand Suff, and wegoin, they was children and suff inthere, hewould
give them money to get them ice cream or candy or whatever. There hasbeen
meany time he haslectured me.on hunting because | am an avid hunter. “Why do
you want to hunt? Why do you want to hurt anything? Why do you wart to kill
anything?’ No, Rickey has always been very adamant about being peaceful.
Defensecounsd findly asked, “ And have you cond uded what hisreputation iswith otherswith regard to
peaceableness?” Mr. Kimbleanswered, “Y es. Nobody can beievethisof Rickey. | mean, becauseit

is not his nature.”

Atthecloseof direct testimony, the State requested aBanjoman hearing to determine
if Rule405(a) evidence® was admissiblefor cross-examination purposes. During the hearing, the State
presented thetestimony of Sergeant Brian M asonwho produced thegppd lant’ scrimind record. Sergeant
Mason testified that the gppellant had two prior convictions, onein 1981 for making harassing telephone
cdlstoapreviousgirlfriend and onein 1987 for joyriding. Defense counsd argued the convictionswere
stale. The court made the following ruling:

Thank you, counsd. The defensehasput character for peacefulnessand
honesty inissue. The gate has come up with two convictions, onethat would be

%West Virginia Rule of Evidence 405(a) states:
Rule 405. Methods of proving character.

(@  Reputation or opinion.--In al casesin which evidence of character or atrait of
character of apersonisadmissible, proof may be made by testimony asto reputation or by testimony in
theform of anopinion. On cross-examination, inquiry isalowableinto relevant specificinstances of
conduct.
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pertinent to the question of honesty because it doesinvolve mord turpitude, even
if itisjoyriding, and the other one cartainly rd aesto the question of peacefulness.
Theonly possbleissueisthefact that one of them at least is somewhat daein
time. But | think under Banjoman, thestate hastheright to ask thewitnessif he
Isaware of thesethingsin framing hisopinion. And he may say no, and he may
Sy it does't changemy opinion, but | think the state hastheright todothat. But
| think | also haveto givethejury an instruction from the bench pursuant to
Syllabus Point 5 of Banjoman which isoncethe Court determinestheat a thein
camerahearing that the specific misconduct cross-examination of acharacter
witness may proceed, the jury should be informed thet its purposeisto test the
credibility of the character witness, and it isnot to be congdered as bearing upon
the defendant’ s guilt in the present trial.

Upon resuming the trial with the jury present, the court gave the following instruction:

L adiesand gentlemen of thejury, on direct examination thiswitness
testified that hewasfamiliar with the reputation of the defendant with regard to
cartanissues, and that he had an opinion with regard to certain character traits of
the defendant. Theattorney for the Sate now proposesto ask certain questions
on cross-examination of thiswitness, asto certain alleged incidentsin the
defendant’ spadt. | caution you theat these questionswill be permitted soldly for the
limited purpose of tesing thetestimony of thiswitnessthet hewasfamiliar withthe
reputation of the defendant inthe community. Theanswerstothesequesionsare
to be considered by you only for the purposeof testing the credibility of this
witness. Thequestionsand answersin thisareaare not to be consdered asany
evidence that the defendant committed the crime charged in this indictment.

When asked by the prosecutor if thefact that the defendant was convicted of making
harassing tdephone calsin 1981 would change his persond opinion, Mr. Kimbleanswered that it would
not change hisopinion and hewas aware of the conviction. Hedso sated that it would not change his
opinion asto the defendant’ sreputation in the community. When asked if hewas aware of the defendant’s

conviction for joyriding, Mr. Kimble stated that he was not aware of the conviction but it did not change
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hisopinion regarding whether the defendant was an honest man. Despitethe conviction, he believed the

community would view the defendant as an honest person.

Syllabus Points4 and 5 of Satev. Banjoman, 178 W.Va 311, 359 SE.2d 331 (1987),
provide the procedure circuit courts must follow before specific instances of conduct may beused to
impeach a character witness. These syllabus points read as follows:

Thecross-examination of adefendant’ scharacter witnesseswithregard
to questionsastothewitness sknowledge of spedificingancesof thedefendant’ s
misconduct isconfined by cartainlimitations. Theremugtinitidly be, by way of an
in camera hearing, adisclosure of the proposed specific misconduct questions.
The State must produce documents or witnesses from which the court may
determinewhether thereisagood faith bassin fact that the misconduct actudly
occurred and would have been known to some degreein the community. A
ssoond limitation requiresthet the spedific misconduct impeachment rdaeto facts
whichwould bear upon the character traitsthat have been placed inissue by the
character testimony on direct examination. Finaly, the court must makethe
ultimate determination asto whether the probativeva ue of the defendant’ speaific
incident of misconduct, which isto be the subject of the cross-examination,
outweighsits prejudicial value.

Oncethe court determinesat thein camera hearing that the specific-
misconduct cross-examingtion of acharacter witnessmay prooeed, thejury should

beinformed that its purposeisto test the credibility of the character witnessand
it is not to be considered as bearing on the defendant’ s guilt in the present trial.

Inthiscase, thereisno question themisconduct occurred. Sergeant Masontestified that
the appellant was convicted of joyriding and making harassing telephone calls. The convictions
undoubtedly relate to honesty and peacefulness. Thefact that the appellant was convicted for making

herassing tdephonecdlstoaprior girlfriend who nolonger wished to be associated with himisobvioudy
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relevant to pescefulness and to the murder chargefor which the gopdlant wasontrid.  Grand larceny auto
whichwasreduced tojoyriding obvioudy rd atesto honesty. Furthermore, the court explained thereasons
the probative vaue of the convictions outwel ghed stal eness and thoroughly ingtructed the jury on two
occagons, a thetimethe evidencewas offered and during thecourt’ scharge, regarding the purpose of the

evidence.

“*“Rulingson theadmissihility of evidencearelargdy withinatria court’ ssound discretion
and should not be disturbed unlessthere has been an abuse of discretion.” Satev. Louk, 171 W.Va
639, 643, 301 SE.2d 596, 599 (1983).” Syllabus Point 2, Satev. Peyatt, 173 W.Va. 317, 315 SE.2d
574(1983)." SyllabusPoint 1, Satev. Pettrey, 209 W.Va. 449, 549 S.E.2d 323 (2001). We cannot

say the circuit court abused its discretion by allowing the cross-examination.

C. The Satement

Theappdlant contendsthat the Satement he gaveto policefollowing hisarrest should not
have been played to thejury becauseit was given at atime when hewas distraught. He believesthe
degping pillswhich he sad hetook gpproximatey twelve hoursearlier meade the Satement involuntary. He

also believes he should have been presented to a magistrate before being taken to the police station.

During the hearing which the court held on October 25, 1999, thefollowing conversation

took place:
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[THE PROSECUTOR]:  Sortof ahousekegping matter, wewould
liketo play the taped confesson, and we have transcripts of the statement for the
jury--to circulate to the jury so that they can follow the tape recording.

THE COURTAnNy objection?

[DEFENSE COUNSEL]: Your Honor, | would object to the

transcriptsbeing givento thejurors. 1 don’t have any problem with thetaped
statement. | was going to sort of make that suggestion myself.

This Court hasfrequently said, “*“Where objectionswere not shown to have been made
inthetria court, and the matters concerned were not jurisdictiond in character, such objectionswill not
be considered on appeal.” Syl. pt. 1, Sate Road Commission v. Ferguson, 148 W.Va. 742, 137
S.E.2d 206 (1964)." Syllabuspoint 1, Estep v. Brewer, 192 W.Va. 511, 453 S.E.2d 345 (1994).”
Syllabus Point 2, Maplesv. West Virginia Dept. of Commerce, 197 W.Va. 318, 475 S.E.2d 410
(1996). Also, “[4d] litigant may not sllently acquiesce to an aleged error, or actively contribute to such
error, and then raise that error asareason for reversd on goped.” SyllabusPoint 1,id. Defense counsd
not only diid not object but stated that hewas going to suggest thet the court play the gppellant’ s statement
for thejury. Thegppelant cannot now complain that it waserror for thejury to hear hissatement. We

find no merit in this contention of error.

D. Jury Instructions
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The appdlant allegesthetria court erred by giving an improper inferred malice jury
Indruction; by not giving aninvoluntary mandaughter ingruction; and by giving anincomplete cautionary

instruction on the use of prior convictions. Each of these alleged errors will be addressed in turn.

Thetria court’sinferred malice instruction reads as follows:

Theword mdiceasusadintheseindructionsisused inatechnica sense.
It may be aither expressor implied. Anditincudesnot only anger, hatred, and
revenge, but other unjudtifislematives. It may beinferred or implied by you from
al of theevidencein thiscaseif you find such inferenceis reasonable from facts
and drcumdiancesinthis case which have been proven to your satisfaction beyond
al reasonable doubt. 1t may beinferred from any deliberate and crud act done
by the defendant without any reasonabl e provocation or excuse, however sudden.
Mdiceisnot confined toill will toward any oneor more particular persons. But
maliceisevery evil designin generd, and by it ismeant that the fact hasbeen
attended by such circumstances as are ordinarily symptoms of awicked,
depraved, and maignant soirit and carry with them the plain indications of aheatt,
regardlessof sodd duty, fatdly bent upon mischief. 1tisnot necessary that mdice
must have existed for any particular length of time, and it may first comeinto
existence at the time of the act or at any previous time.

The Court ingtructsthe jury that homicide committed felonioudy and
unlawfully but without maice will congtitute voluntary mandaughter. Malice,
expressor implied, isan essentia dement of murder inthefirgt or second degree.
Andif absent, thehomicideisof no higher gradethan voluntary mandaughter. The
Court indructsthejury that thereisapermissbleinference of fact that aperson
Intends that which he or she does, or which isthe immediate and necessary
consequence of hisor her act.

Mdice and intent can beinferred by the jury from the defendant’ suse of

adeadly weapon under circumstances which you do not believe afforded the
defendant excuse, justification, or provocation for his conduct.
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Thegppdlant’ sentireargument Satesthat theingtruction woul d be congtitutionaly wrong
if theword" presumed” had been usedingead of “inferred” and when acourt ingructsajury that they may
infer something, that is* tantamount to the court giving an order for thejury to do thet thing.” Therefore,
hesays “Inthisstuationthe‘request’ of the court isin fact an order for thejury to do the thing thet forms
oneof theedementsof the casethat the dateisrequiredto prove” Theappdlant pointsto no authority for

this supposition.

Theinferred maliceingdruction was discussad extengvdy by thisCourt in Satev. Miller,
197 W.Va. 588, 476 S.E.2d 535 (1996). The instruction in that case stated:

The Courtingructsthejury that in aprosecution for murder, if the State
provesbeyond areasonable doubt that the defendant, without lawful jutification,
excuseor provocation, fired adeadly wegponinthedirectionwhereaperson was
located then from such crcumstancesit may beinferred thet the defendant acted
with malice and the intent to kill.

Id., 197 W.Va at 606, 476 SE.2d & 553. TheMiller Court found no error with theinstruction because
it did not supply by presumption any material element of the crime charged. The Court held as follows:

Inindructing ajury asto theinference of mdice, atrid court must prohibit
thejury fromfinding any inference of mdicefromtheuseof awegpon until thejury
Issatisfied thet thedefendant did infact useadeadly wegpon. If thejury believes,
however, therewas legd judtification, excuse, or provocation, the inference of
madlice does not arise and malice mugt be established beyond areasonable doulot
independently without the aid of the inference.

SyllabusPoint 7, in part, id. Mr. Carey used not one, but two, deadly wegpons to murder the victim.
It waswithin the province of thejury tofind or not to find justification, excuse, or provocation, and they

found none. We find no error.
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Thegppdlant contendsthat aninvol untary mandaughter indruction should havebeengiven
tothejury. Hedaesthat thejury should have been dlowed to condder involuntary mandaughter because
“[hlewasarguably, brandishing adangerousor deedly wegpon and unintentiondly causedthedeath.” By
thishemeansthat thefirg shot wasfired after the victim sruck thebarrd of thegun. Evenif that werethe
case, heoffersno explanaion for thefour gabwoundsor theshotgun blagt tothehead. The Statebdlieves

the court properly refused the instruction.

ThisCourt hassaidtha “atrid court must givean indructionfor alesser included offense
when evidence has been produced to support such averdict.” Satev. Salnaker, 167 W.Va 225, 227,
279 S.E.2d 416, 417 (1981) (citation omitted). Furthermore,

Thequestion of whether adefendant isentitied to anindruction on aless
induded offenseinvolvesatwo-part inquiry. Thefirg inquiry isalegd onehaving
todowithwhether thelesser offenseisby virtueof itslegd dementsor definition
induded inthe greater offense. The secondinquiry isafactud onewhichinvolves
adetermination by thetria court of whether thereisevidencewhichwouldtend
to prove such lesser included offense. Statev. Neider, 170 W.Va. 662, 295
S.E.2d 902 (1982).

Syllabus Point 1, State v. Jones, 174 W.Va. 700, 329 S.E.2d 65 (1985). It iswell settled that
involuntary mandaughter isalesser included offense of murder. See Satev. Guthrie, 194 W.Va 657,
671,461 SE.2d 163, 177 (1995) (“ Thejury wascharged in this case on the offenses of first and second
degree murder and the lesser-included offenses of voluntary and involuntary mandaughter.”). Thus, the
Inquiry focuses on whether evidence was presented at trial to support the appellant’ srequest for an
invaluntary mandaughter indruction. “Theoffenseof invaluntary mandaughter iscommitted when aperson,
whileengaged inan unlawful act, unintentionally causesthe death of ancther, or where aperson engaged
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inalawful act, unlawfully causesthe death of another.” Syllabus Point 7, Satev. Barker, 128 W.Va

744, 38 S.E.2d 346 (1946).

Thegppelant’ sdefense trid wasthat the shoatings occurred accidentally and hedid not
remember inflicting thetlabwounds. A review of therecord provescondusvey thet theknifewas plunged
desply into the victim’ sabdomen not one, not two, but four times. Themedicd examiner tedtified thet three
of these sab woundswerelethd. Thisevidencewasnot chalenged. The appellant did not even suggest
that anyone other than himsdlf inflicted thesewounds. Thegppdlant shot thevictiminthechest and arm,
proceeded to break down the shotgun and dispel the spent bullet, reload the gun, cock it, and shoot the
vicimasecondtime. Thistimeheshot her inthehead a closerange. Themedica examiner tedtified thet
both woundswere lethd and the head wound may have been acontact wound. Thisevidencewasnot

challenged.

Wefind nolawful act. Wefind no evidence upon whichthejury might have predicateda
finding that themurder wasunintentiond. Thereissmply no credibleargument that adeath which resuits
fromthebrutd ddivery of threefatd sab woundsout of four and multiple shotgun blestsisaccidentd. The

circuit court did not abuse its discretion by refusing to give an involuntary manslaughter instruction.

Ladlly, thegppdlant contendsthetrial court gave an incomplete cautionary indruction to
thejury regarding the use of prior convictions He believesthe court erred by failing to add the dates the

prior crimes were committed to the instruction. The court instructed the jury as follows:
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Those questions were asked if the witness redlly knew about the defendant’ s
reputation for character and peacefulnessand honety. Theinformation developed
by the State’ s attorney on that subject may not be used by you for any other
purpose. Theposshility thet the defendant may have committed theseactsonan
earlier occasonisnot evidence that he committed the crime charged inthiscase.

Once again the appd lant draws a blanket conclusion without offering any supporting law from this

jurisdiction or any other jurisdiction. We know of none.

Therulewhich mus befallowed when awitnessisimpeached with Rule 404(b) evidence
is set forth in Syllabus Point 1 of State v. McGinnis, 193 W.Va. 147, 455 S.E.2d 516 (1994):

When offering evidence under Rule 404(b) of theWest Virginia
Rules of Evidence, the prosecution isrequired to identify the specific
purpose for which the evidence is being offered and the jury must be
indructed to limit itsconsderation of the evidenceto only that purpose.
Itisnot sufficient for the prosecution or thetria court merely to cite or
mentionthelitany of possbleusesligedin Rule404(b). Thespecificand
precise purpose for which the evidenceis offered must dearly be shown
fromthe record and that purposeadonemust betold to thejury inthetrid
court’ sinstruction.

Thecourt fulfilled thisrequirement twice, once when the testimony was offered and againinthecourt’s

chargetothejury. Thecourt further reminded defense counsd thet the dateswerein evidence and could

be argued to the jury. Wefind no error.

For theforegoing reasons, the judgment of the Circuit Court of Jefferson County is

affirmed.
Affirmed.
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