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McGraw, C.J., concurring in part and dissenting in part:

| continueto takeissuewith the Court’ sholding in Daltonv. Doe, 208 W. Va. 319, 540
SE.2d 536 (2000), and therefore dissent to theresult reached in thiscase. As| pointed out in my dissent
to Dalton, thereisno sound basisfor concluding that Hanric v. Doe, 201 W. Va 615, 499 SE.2d 619
(1997), had the effect of overruling prior law, as“Hanric wasthevery firs casein which this Court was
required to address the ultimate reach of the*physical contact” requirement containedin W. Va. Code
§33-6-31(€)(iii).” Dalton, 208 W. Va. at 324, 540 SE.2d a 541 (McGraw, J., dissenting). Thus,
Hanric should be gpplied retroactively, asisthis Court’ scommon practice whereissues of statutory

interpretation are resolved in the first instance. 1d.

| agree, however, with the mgority’ s stance concerning the precedential effect of this
Court’ sper curiamopinions. Y €, it bearsemphadizing that while syllabus point two of themgority opinion
correctly satesthegenera rule concerning the proper method of enunciating new pointsof law, thefact
remainstha mattersof firg impresson areoften resolved by thisCourt initsper curiam opinions, aswhen
broad and undisputed principlesof law areemployed to decide morediscretelegd issues. E.g., Sate
v. Euman, — W. Va —, — SE.2d —, dip op. (No. 29700 Nov. 28, 2001) (per curiam) (holding that
W. Va Code § 17B-4-3(b) (1999) permits prosecution for driving while revoked for DUI based upon

out-of-state license revocation); Rogersv. Albert, 208 W. Va. 473, 541 S.E.2d 563 (2000) (per



curiam) (condluding that Rule 1(b) of the Adminigrative Rulesfor theMagigrate Courtsof West Virginia
does not facialy violate congtitutiona right to prompt presentment); Central West Virginia Reg'l
Airport Auth. v. West Virginia Pub. Port Auth., 204 W. Va. 514, 513 S.E.2d 921 (1999) (per
curiam) (holding that Centrd West VirginiaRegiond Airport Authority isnot an* affected public agency”

within meaning of W. Va. Code § 17-16B-6(b)(15) (1996)).

As| explained in Harmon v. Fayette County Bd. of Educ., 205 W. Va. 125, 516
SE.2d 748 (1999), “while per curiam opinionsarenot necessarily definitive Satementsregarding thelaw
of thisjurisdiction, they are neverthdesspart of the common law, and are cartainly binding upon dl of the
lower courtsabsent aconflict with other controlling authority, or until expresdy modified or overruled by
thisCourt.” Id. & 138n.1, 516 SE.2d a 761 n.1 (McGraw, J., dissenting). Significantly, ArtideVIII,
84, 1 3of theWes VirginiaCongtitution, which requiresthe Court to write opinionsin gppellate cases,
makes no distinction between opinions rendered per curiam and those that are penned by individua
membersof the Court. Nor doesaper curiam opinion’ sfalluretoformally includeanewly-forged legal
principleinitssyllabusrelegate such ruleto the status of mere dictum. See Miller v. Huntington &
Ohio Bridge Co., 123W. Va. 320, 329, 15 SE.2d 687, 692 (1941) (“theruling of thecourt . . ., while
not carried into the syllabus, isneverthel esslaw rather than dicta, if there beadistinction between the
two’). Thus anew point of law articulated in aper curiam opinion cannot beignored bassd Smply upon

the form of the opinion that encompasses it.



