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| dissent because| believethe WCAB' sfinding that no contract of employment existed
between thedamant and B& R on July 31, 1998 isnoat “plainly wrong.” Themgority opinion Satesthat
the critical question which mugt beresolved iswhether adamant “wasin the sarvice of theemployer for
the purpose of carrying on the employer’ sindustry, business, service or work while serving under a
contract for remuneration.” Theopinion then disregardsthisanaysisand findsthat a contract of
employment exised between the damant and B& R on July 31, 1998 because he agreed to take asafety

class and undergo pre-employment testing.

Therecord dearly showsthat B& R did nat hirethe daimant prior to completing thetesting
and nather was B& R paying him a that time. In fact, whether the clamant would be hired or not was
contingent on theresults of theteding. Moreover, not only wasthe damant not on the company’ spayrall,
but thedamant himsdf paid $50 to participatein the pre-employment exercises. | havenot met too many
people, if any, who would go to work pursuant to an *“employment contract” and not only work for free,
but actudly expend money fromtheir own pocketsand then consder themsdvesto beemployees. If | am
spending my money to search for ajob, | do not believe that | am an employee of any company.

Nonethdless, themgority somehow findsthat B& R benefitted from the testing, so theclamant wasan



“employee. . . for the purposes of worker’ scompensation.” If aperson isnot an employeefor any other

reason, | do not believe that person is an employee for purposes of worker’s compensation.

Severd courtsin other jurisdictions have addressed the preciseissue presented to this
Court and have denied workers compensation benefits. In Rastaetter v. Charles S Wilson
Memorial Hosp., 436 N.Y.S.2d 47,47 (N.Y. App. Div. 1981), the court addressed the question of
“whether an individua who isrequired to undergo a pre-employment physical examination should be
conddered an employee, within themeaning of theWorkers Compensation Law, with respect toinjuries
arising out of the pre-employment physica examination.” The court in Rastaetter held that such an
individual was not an employee for workers' compensation purposes. 1d. Seealso Cluff v. Nana-
Marriott, 892 P.2d 164, 171 (Alaska1995) (* The circumstances surrounding the stresstest are not
aufficient to giveriseto an implied employment contract. Even if [claimant] consented to act under
[defendant’ | contral for the period of thetest, neither party treated the test asan employment relationship
[for workers' compensation purposes.]”); CUST-O-FAB v. Bohon, 876 P.2d 736, 738 (Okl.App.
1994) (“[W]ededineto extend [workers compensation] coverageto damantswho susaninjury during
the course of pre-employment skillstesting[.]”); Younger v. City and County of Denver, 810 P.2d
647, 653 (Colo. 1991) (“[W]efind that there was no mutua agreement between the [defendant] and
[dlamant] sufficient to create an employer-employee rd ationship thet would justify an award of workers
compensation benefits.”); BBC Brown Boveri v. Lusk, 816 P.2d 1183, 1185 (Or.App. 1991)
(“[C]lamant’ sonly contact with [defendant] was ... when he performed awdding test for apodtionasa

boiler maker and participated inan orientation ‘school.” Clamant failed thetest and wasnot hired & that
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time.... It followstha hewasnot a‘worker” and that [defendant] could not have been an employer [for
workers' compensation purposes.]”); Estersv. General Motors Corp., 246 Cal.Rptr. 566, 570
(C4A.App. 2Dig. 1988) (“We concludethat gppelant did not enter into an employment reationship by

submitting to a pre-employment physical.”).

Themgoarity opinion purportsto dteto three casesfrom other jurisdictionswhich hold thet
“Injuriessugtained during requisite pre-employment tests[are] compensable].]” Noneof thecasescited
gtand for such apropostion. Inthefirst case cited by themgority opinion, Lotspeich v. Chance Vought
Aircraft, 369 SW.2d 705 (Tex. Civ. App. 1963), the plantiff sued the employer for falling toinform her
that the pre-employment examination reveded that she had tuberculogs. Thetrid court granted summeary
judgment to the employer on the basisthat any duty owed by the employer to inform the plaintiff of the
dissasewas amétter covered by workers compensation. On gpped the“plantiff” argued thet workers
compensation law did nat gpply and that she should be dlowed to suetheemployer. The gopdlate court
disagreed on thegroundstheat the plaintiff washired on theday shetook the physical examination, and thet
the test resultsfrom the physica examination did not come back until severd weekslater, while shewas

an employee.

Intheingtant proceeding, the mgority opinion took nondispogtive dictafrom Lotspeich
tomekeit gppear asthough the plaintiff inthet case had susained apre-employment injury and wassaeking
workers compensation benefits. Thetruthis theplantiff did not want workers: compensation benefits--

shewanted to suetheemployer. It wasthe employer who argued successfully that workers compensation
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law applied becausethey hired the plaintiff on the day of the examination and they learned of her diseese

several weeks after she was employed.

The other two cases cited by the mg ority opinion areequaly contrary to themagjority
opinion. In both cases cited by the mgority opinion, Smith v. Venezian Lamp Co., 168 N.Y.S.2d 764
(N.Y. App. Div. 1957) and Laeng v. Workmen’s Comp. Appeals Bd., 494 P.2d 1 (Cdl. 1972), the
cdamantswere“trying out” for employment. Smith and Laeng both held that “tryout” work is sufficient
to permit workers compensationlawsto beinvoked becausethedamantswereengaged in activitiesthat

were the same as that which they would do if employed by the employers.

| am fundamentdlly dismayed by the mgjority opinion’ sdistorted rdlianceon  Smith and
Laengfor tworeasons. First, courtsaround the country have recognized that “tryout” work isnot the
sameasengaginginapre-employment physca examinaion. Thereason courtsaround thecountry make
suchaddinctionand goply different rulesisbecausethe overwhd ming mgority of employersinthecountry
requireroutinemedica proof of thebad c hedthinessof potentia employees. Consequently, it would pose
an undueeconomic burden to require employersto pay additiona workers compensation premiumsto
cover pre-employment physical examinationinjuries. Ontheather hand, the overwhelming mgority of
employersin the country do not require “tryout” work by potentia employees. Thedistinct line of cases
that follow Smith and Laeng seek to protect employersfrom “civil lawsuits’ when potentid employees

suffer injury during “tryout” work by invoking workerscompensation lawsthat precludesuchavil lavauits



The second reason for my dismay with the mgority opinion’ s reiance on Smith and
Laeng, isthat themgority opinion hasdisngenuoudy sought to gpply those casesto theingtant set of facts
when the state appellate courts which decided Smith and Laeng have refused to extend thosecasesto
factssmilar totheingtant case. Astothe Smith decision, New Y ork appdl late courts haverefused to
apply that decisontoinjuriesresulting from pre-employment physical examinations. See Rastaetter,
supra. Astothelaeng case, Cdiforniaappellate courts have refused to gpply that decisionto pre-

employment physical examination injuries. See Esters, supra.

Fndly, | beievethedamant did not proveby credibleevidencethat he suffered aninjury
onJduly 31, 1998. Themgority opinion dedlaresthat thedamant’ stetimony “established” thet heinjured
hisback during theagility testing. “Egtablish” means*to put beyond doubt: prove” Webger sCollegiate
Dictionary 397 (10th ed. 1993). Theevidence condusively showsthat thedaimant did not report aninjury
to the human resources personnel assistant at thetimehedlegedly hurt hisback; neither did hereport an
injury to anybody dsea the company; neither did hereport aninjury to Dr. Viradiawhen hewas examined

on the very day he was allegedly injured; and Dr. Viradia found no injury during the examination.

Almost amonth passed beforeevidence surfaced that thedamant allegedly suffered aback
Injury during the pre-employment testing. Thedamant filedadamfor benefitson August 25, 1998. Dir.
Wardlow concluded the claimant injured hisback asaresult of pre-employment strengthtesting. How
would thedoctor know? Thedamant told him. Similarly, Dr. Landisconduded thedaimant injured his

back with an onst date of July 31, 1998. How would the doctor know? Thedamant told him. | agree
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with the WCAB that thisevidenceis*“totally subjective, biased, [and] sdif-sarving[]” This*proves’ only
that the claimant told the doctors he suffered aback injury on July 31, 1998 and that he exhibited
symptomsontheday hewasexamined. On August 24, 1998, Dr. Viradiaagain examined theclaimant
and found tendernessand musde gpaam inthe daimant’ slower back. A reasonable person would find this

“proves’ the claimant suffered a back injury at some time between July 31, 1998 and August 24, 1998.

Themgority admitsthisisthefirst timetheWest Virginia sWorker’ sCompensation
system hasfaced thisproblem. Potentia employershed better bederted that itisamost assuredly not the
last time. | believe thisinjury isahedth insurance problem, not aworker’ s compensation problem.
Worker' scompensation was not intended to be aninsurance program or aretirement program.  For the

foregoing reasons, | would affirm the WCAB’ s decision.

Accordingly, | respectfully dissent. | am authorized to Satetha Jugice Davisjoinsmein

this dissent.



