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Davis, J., dissenting:

Appellees, MonongahelaPower Company (hereinafter referred to as“Monongahda
Powe™), argued thet the summary judgment issuesin this case should not be consdered becausethey were
untimely filed. The mgority opinion recognized that the case had atimeliness problem. Neverthdess,
rather than afirming the summary judgment, the mgority opinion established an unmanagesbleruleof lav
In order to address the merits of the summary judgment order. Dueto the mgority’ sdeparture from

precedent, | am compelled to dissent.

A longstanding legd maxim adhered to by this Court isthat “[t]helaw comesto thehelp
of thosewho arevigilant, and not to those who degp onthair rights” Svann v. Young, 36 W. Va 57,
70, 14 SE. 426, 431 (1892). Accord Statev. Salmons, 203 W. Va. 561,569, 509 S.E.2d 842, 850
(1998); Coleman v. Sopher, 201 W. Va. 588, 601, 499 S.E.2d 592, 605 (1997); Satev. LaRock,
196 W. Va 294, 316, 470 S.E.2d 613, 635 (1996); Hoffman v. Whedling Sav. & Loan Ass'n, 133
W. Va 694, 707,57 SE.2d 725, 732 (1950); A.C. Fulmer Coal Co. v. Morgantown & K.R. Co.,
57W.Va. 470, 476, 50 S.E. 606, 608 (1905); Syl. pt. 6, Holsberry v. Harris, 56 W. Va. 320, 49

SE. 404 (1904). We haveexplained thisprinaple of law to mean that when atorneysare“cardess and
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[do] not attend to their interestsin court, and [do] not watch the entriesmade of record, they must suffer
the consequencesof their fally. Itisfar better that they should suffer than that therights of everybody dse
should be placed injeopardy.” Bradenv. Reitzenberger, 18 W. Va. 286, 291 (1881). Intheingtant
proceeding, Mr. Law dept onhisrightsto timely gpped thesummeary judgment order entered againgt him.
Rather thandlow Mr. Law to“ suffer theconsequences’ for hislack of vigilance, themgority opinionhas

abandoned well-established principles of law.

A. Procedural Posture of Case
Thetria court granted summary judgment to MonongahelaPower by order entered
January 5, 2000. Under our rules, Mr. Law had four monthsin whichto ether file apetition for gpped

of the summary judgment order or seek an extension of time within which to ppedl fromthetrid court.*

The appeal period isset out in W. Va. Code § 58-5-4 (1998) (Supp. 2000) as follows:

No petition shdl be presented for an gpped from any judgment rendered more
than four monthsbefore such petitionisfiled with thederk of the court wherethe judgment
being gppeded wasentered: Provided, That thejudge of the circuit court may, prior to
the expiration of such period of four months, by order entered of record extend and
reextend such period for such additiond period or periods, not to exceed atotd extenson
of two months, for good cause shown, if the request for preparation of the transcript was
made by the party seeking such appellate review within thirty days of
the entry of such judgment, decree or order.

Rule3(a) of theWest VirginiaRulesof Appdlate Proceduretracksthelanguage of thesatuteand
provides as follows:

No petition shdl be presented for an gpped from, or awrit of supersedessto, any

judgment, decree or order, which shdl have been rendered more than four monthsbefore

such petitionisfiledintheoffice of thederk of thedrcuit court wherethejudgment, decree
(continued...)



Therecordisdear, and themgority opinion hasconceded, that Mr. Law falledtofileapetition for gpped
of the summary judgment order within the four month timeframe. Additiondly, the mgority opinion
concadesthat Mr. Law did not seek an extensgon of timewithin whichto goped fromthetrid court’ sruling.
Rather, indeed of gppeding the summary judgment order, Mr. Law filed amation for recondderation with
thetria court on January 26, 2000. Thetrid court denied the maotion for recond deration on September
18, 2000--nine monthsafter the summeary judgment order had been entered. Mr. Law thereafter gopeded

the January 5, 2000, order granting summary judgment to Monongahela Power.

B. Motion for Reconsideration

Prior to themgority’ sdecisonin this case, our law had been dlear in holding that “[&]
moation whichwould otherwise qudify asaRule 59(e) motion that isnot filed and served within ten days
of theentry of judgment isa Rule 60(b) motion regardless of how styled and does not tall the four month
gpped period for goped tothiscourt.” Syl. pt. 3, Lieving v. Hadley, 188 W. Va 197, 423 S.E.2d 600

(1992). Mr. Law filed hismoation for recongderation morethan ten daysafter the summary judgment order

!(...continued)

or order being appealed was entered, whether the State be a party thereto or not;
provided, that thejudge of the circuit court may for good cause shown, by order entered
of record prior to the expiration of such period of four months, extend and re-extend such
period, not to exceed atota extenson of two months, if arequest for the transcript was
meade by the party seeking an pped or supersedesswithin thirty daysof theentry of such
judgment, decresor order. Ingpped sfromadminidraiveagendes, thepetitionfor gpped
shall be filed within the applicable time provided by the statute.
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was entered.” Consequently, the motion had to be treated as a Rule 60(b) motion.

When considering Mr. Law’ sRule 60(b) mation, themgority opinionwasbound, by
precedent, to congder neither the substance of the issues decided by the summary judgment order nor
Issueswhich should havebeenraised during thesummary judgment proceeding. “Anagoped of thedenid
of aRule 60(lb) motion bringsto consideration for review only the order of denial itself and not the
substance supporting the underlying judgment nor thefina judgment order.” Syl. pt. 3, Toler v. Sheton,
157 W. Va. 778, 204 S.E.2d 85 (1974) (Emphasis added). Justice Cleckley correctly observedin
Powderidge Unit Owners Ass'n v. Highland Props,, Ltd., 196 W. Va. 692, 474 S.E.2d 872
(1996) that “the weight of authority supportsthe view that Rule 60(b) motionswhich seek merdly to
rditigatelegd 1ssues heard a the underlying proceeding arewithout merit. . .. Inother words, aRule 60(b)
motion to reconsder issSmply not an opportunity to reargue facts and theories upon which acourt has
already ruled.” Powderidge, 196 W. Va. a 705-706, 474 S.E.2d at 885-886. Moreover, “[i]tis
edablished dsothat aRule 60(b) motion doesnot present aforum for the congderation of evidencewhich
was available but not offered a the origind summary judgment motion.” Powderidge, 196 W. Va a

706, 474 S.E.2d at 886.

Had Mr. Law filed hismotion for reconsideration within ten daysof thecircuit court' sentry of its
order granting summary judgment, therunning of thetimeto gpped the substantiveissuesaddressadin
connection with the summeary judgment would have been hated pending entry of thecircuit court’ sorder
on themotion for reconsderation. In syllabuspoint 7 of James M.B. v. Carolyn M., 193W. Va. 289,
456 SE.2d 16 (1995), weexplaned that “[a] mation for recong deration filed within ten daysof judgment
being entered suspendsthefindity of thejudgment and makesthe judgment unripefor goped. Whenthe
timefor apped iss0 extended, itsfull length beginsto runfrom the dete of entry of the order digposing of
the motion.”



Here, the mgority opinion has done exactly what Powderidgergected. The
mgjority reversed thetrid court’ sdecison by revigting maiters decided by the summary judgment order.
The mgority did 0 because the Rule 60(b) motion was not properly framed. Contrary to our indruction
in Powderidge, Mr. Law’ s60(b) motion smply sought to reitigateissuesthat had been ruled upon by
thecircuit court at the summary judgment proceeding, or that should have been presented to the circuit
court a that time. Asaconsequence of themgority’ simproper condderation of suchissues, nosummary
judgment order will befind after the expiration of thefour month gopedl period. Indeed, litigantsmay now
file Rule 60(b) motions seeking recons deration of every issuethat has been or should have been decided
by summary judgment. Today’ s decision creates chaosfor summary judgment orders. It hasalso
trandformed Rule 60(b) into amechaniam with which to atack the meritsof any find order for which the

appeal period has expired.

Thiswasasmple casetha should havebeen afirmed. “Theplaintiff’ slavyer should have
gppeded thejudge sorder, orimmediatey filed amotion under Rule59 of theWest VirginiaRulesof Civil
Procedure.” Rosev. ThomasMem'| Hosp. Found., Inc., 208 W. Va. 406, 415-16, 541 S.E.2d 1,
10-11 (2000) (Starcher, J., concurring). Themgority opinion hasturned asmplecaseinto aprocedura
monger. Themgority decison, in effect, hastransformed Rule 60(b) into Rule 59(€). | cannot agreewith
suchareault. “Asthesaying goes if itlookslikeaduck, wakslikeaduck and quackslikeaduck, it most
probably isaduck.” Adkinsv. West VirginiaDept. of Educ.,  W.Va __ , , SE.Z2

., (No. 29066 October 31, 2001) (Albright, J., dissenting).



Therefore, | respectfully dissent. | am authorized to Satethat Justice Maynard joinsme

In this dissenting opinion.



