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Davis, J., dissenting:

This case was astraightforward apped by Gary W. Frantz. Mr. Frantz contested the
dismisA of hisadminigrative goped by the Circuit Court of KanawhaCounty. Thedrcuit court dismissd
the adminidrative goped conduding that it did not have jurisdiction because Mr. Frantz faled to post an
appeal bond as required by W. Va. Code § 11-10-10(d) (1986) (Repl. Vol. 1999)." Mr. Frantz

unsuccessfully attempted to post an gpped bond under aprovision of the Satute requiring “thetaxpayer

"W. Va. Code § 11-10-10(d) (1986) (Repl. VVol. 1999) reads in full:

If the gppedl is of any assessment for additiond taxes (except a
jeopardy assessment for which security in the amount thereof was
previoudy filed with thetax commissoner), then within ninety days after
the petition for gpped isfiled, or sooner if ordered by thedrcuit court, the
taxpayer shal filewith the clerk of thecircuit court acash bond or a
corporate surety bond approved by the clerk. The surety must be
qudified to dobusnessinthisstate. These bonds shdl be conditioned
that thetaxpayer shal parformtheordersof thecourt. Thependty of this
bond shall be not less than the total amount of tax, additionsto tax,
penalties and interest for which the taxpayer wasfound liablein the
adminigrativedecison of thetax commissoner. Notwithstanding the
foregoing and inlieu of such bond, thetax commissoner, in hisdiscretion
upon such termsas he may prescribe, may upon asufficient showing by
thetaxpayer, certify to the derk of thecircuit court thet the assets of the
taxpayer subject to thelienimposed by section twelve of thisarticle, or
other indemnification, are adequateto secure performance of theorders
of the court.



[to] filewiththeclerk of thecircuit court acash bond or acorporate surety bond gpproved by theclerk.”
Id. Becausethe gpped bond is atutorily mandated, the circuit court was correct in finding thet it had no
jurisdiction to address the merits of the administrative appeal. Based upon the posture of the case
presented by thecircuit court’ sruling, the only issue presented to this Court waswhether thecircuit court
wascorrect in determining it hed no jurisdiction because Mr. Franiz failed to filewith the derk of the drcuit
court abond gpproved by the clerk. Rather than addressing thisnarrow issue, the mgority opinion has
held asuncongtitutiona the bond waiver under W. Va Code 8 11-10-10(d). Insofar asthebond waiver

provision was never invoked, nor attempted to be invoked by Mr. Frantz, | dissent.

The West Virginia Supreme Court of Appeals of
IsNot Generally Empowered to Give Advisory Opinions

Therecordinthiscaseisclear. Mr. Frantz never sought to invoke the dternativeto an
adminigrative apped bond under W. Va Code 8§ 11-10-10(d). W. Va Code 8§ 11-10-10(d) provides,
in pertinent part:

Notwithstanding the aforegoing and in lieu of such bond, the tax

commissoner, in hisdiscretion upon such termsashe may prescribe, may

upon aaufficent showing by thetaxpayer, cartify to the derk of thedrcuit

court that the assets of thetaxpayer subject to thelienimposad by section

twelve of thisarticle, or other indemnification, are adequate to secure

performance of the orders of the court.

Mr. Frantz never requested that the Tax Commissioner “ certify to the clerk of the circuit court that the

assetsof thetaxpayer . . . are adequateto secure performance of the ordersof thecourt.” Thedircuit court



wasnever presnted withacomplaint by Mr. Frantz that the Tax Commiss oner refused to makethebond
walver asisprovided for under the satute. Even so, the mgority opinion has undertakento addressthe

constitutionality of the bond waiver provision when the provision was never in controversy.

Itiswell-settled and fundamentd law that “ this Court isnot authorized to issue advisory
opiniong.]” Stateexrel. City of Charleston v. Coghill, 156 W. Va. 877, 891, 207 S.E.2d 113,
122 (1973) (Haden, J., dissenting). Inthisregard, this Court observed in Harshbarger v. Gainer, 184
W. Va. 656, 659, 403 S.E.2d 399, 402 (1991) that “[]ince President Washington, in 1793, sought and
was refused legal advice fromthe Justices of the United States Supreme Court, courts--state and
federa--have continuoudy maintained thet they will not give* advisory opinions”’” Likewise, wenotedin
United Fuel Gas Co. v. Public Service Commission, 73 W. Va. 571, 578, 80 SE. 931, 934
(1914), that“[b]y theplaintermsof the Condtitution appdlatejurisdictionislimited to controversesarisng
injudicia proceedingq.]” ThisCourt further addressed theissue of advisory opinionsin Maindlav.
Board of Trustees of Policemen’s Pension or Relief Fund of City of Fairmont, 126 W. Va
183, 185-86, 27 S.E.2d 486, 487-88 (1943), as follows:
Courtsare not condtituted for the purpose of making advisory
decressor resolving academic disoutes: The pleadings and evidence must
present adam of legd right asserted by one party and denied by the other
before jurisdiction of a suit may be taken.
Accord Sateex rd. ACF Indust., Inc. v. Vieweg, 204 W. Va. 525, 533 n.13, 514 SE.2d 176, 184
Nn.13(1999). Despitethesestrong admonitions, though, we have recognized narrow exceptionstotherule

againgt advisory opinionsin casesinvolving“friendly” lawsuits. “Nonethel ess, beforethis Court will



undertaketo adjudicate any maiter directly affecting the publicingenerd . . ., it must appear condlusvely
that every issuewhich could beraised in aproceeding to settlerightswasraised[.]” Sateexrd. Alsop

v. McCartney, 159 W. Va. 829, 834, 228 S.E.2d 278, 281 (1976).

Intheinstant gppedl, the mgority opinion rendered an advisory decison that thebond
walver provigonisunconditutiond without firg conddering whether such adecison isgppropriate, which,
| submit, it isnot. Themajority opinion further conduded in its self-appointed advisory capacity, that Mr.
Frantz thought it would befutileto ask the Tax Commissioner to waivethebond. However, evenif such
adecison were warranted in this case, the mgority opinion sets forth no facts to support the futility
argument. Noneexisted. Under the“futility” standard adopted by the mgjority of the Court, anyone can
refuseto comply with agtatutory or adminidrative procedure and yet chalenge the condtitutiondity of the
procedure by smply gating thet the act would befutile. Such reasoning isillogica and onewithwhich|

cannot agree.

The Majority Opinion Both Nullifiesand
Validates W.Va. Code § 11-10-10(d)

Assuming, for the sake of argument, that the mgjority could legally addressthe Tax
Commissioner’ sbond waiver authority under W. Va Code 8 11-10-10(d), | <till dissent becauseits

interpretation of this statutory provision is fraught with irreconcilable inconsistencies.



Themgjority opinion concluded that thebond waiver provisonunder W. Va. Code § 11-
10-10(d) was uncondtitutiond becauseit “violaesthe open courts provison set forth inartidel 11, section
17 of the West Virginia Congtitution.” Immediately after invaidating the bond waiver provison as
uncondgtitutiond, the mgority opinion then proceeded to resurrect the provison by stating that the bond
walver provison could be used by the Tax Commissoner solong asthetaxpayer “isentitled to apply to
thedrcuit court for areview of any adverse determination concarning bond waiver.” Thisreasoningisboth

illogical and contrary to the manner by which the case should have been resolved.

Obvioudy, thebondwaiver provision cannot be both uncongtitutiona and congtitutiond.
What the mgority intended to say, and should have said to support itsposition, isthat for thebond waiver
provisonto becongitutiond, themgority would impose arequirement that circuit courtsbedlowed to
review abond walver determingation. Under this gpproach, it would then have been logical to permit the
Tax Commissoner to continueto employ thisprovison. Thismethod of decison embodiesthe Court's
traditiona way of doing what the mgority opinion attempted todointhiscase. That is, such angpproach
iscongstent with this Court’ s prior pronouncementsthat “[u]nder the doctrine of the least obtrusive
remedy, this Court will not strike down agtatute as uncondtitutional whenever thereisan adequateless
obtrusiveremedy whichwill assurethat thestatutewill not be unconstitutionally applied.” Syl. pt. 1, Sate
exrel. Harrisv. Calendine, 160 W. Va. 172, 233 SE.2d 318 (1977). Seealso Syl. pt. 5, Sate
exrel. Roy Allen S v. Sone, 196 W. Va. 624, 474 SE.2d 554 (1996) (“Where astatute. . . is
technically deficient for congtitutiona reasons, this Court will gpply the remedy and give the statute,

wherever possble, aninterpretationwhichwill cureitsdefect and saveit fromtotd invaidation.”); Syl. pt.
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2, McGuirev. Farley, 179 W.Va. 480, 370 S.E.2d 136 (1988) (same); Syl. pt. 2, Anderson’s
Paving, Inc. v. Hayes, 170 W. Va. 640, 295 S.E.2d 805 (1982) (same); Syl. pt. 2, Weaver v.

Shaffer, 170 W. Va. 105, 290 S.E.2d 244 (1980) (same); Syl. pt. 4, in part, Sateex rel. Alsop v.

McCartney, 159 W. Va 829, 228 S.E.2d 278 (1976) (same). Indeed this Court haslong admonished
that “[€]very reasonable congtruction must beresorted to in order to save agiaute from unconditutiondity.”

Syl. pt. 3, Satev. Massie, 95 W. Va. 233, 120 S.E. 514 (1923). Accord Syl. pt. 2, Sateexrel.
Cosner v. See, 129 W. Va 722, 42 SE.2d 31 (1947) (“In passing upon the validity of astatute which
ischalenged asviodlative of the Congtitution of thisState, every reasonable constructionwill beresorted
to by the court to sustain its condtitutionality.”); Stateexrel. Downey v. Sms, 125 W. Va. 627, 649,
26 SE.2d 161, 170 (1943) (“Itistheduty of courtsto adopt acongruction of agatutethat will bring it
into harmony withthe Condtitution, if itslanguagewill permit. Theduty of the courtso to condrueadatute
asto saveitsconditutionaity whenitisreasonably susceptible of two congructionsindudesthe duty of
adopting acongruction that will not subject it to asuccesson of doubtsastoitsconditutiondity, foritis
wel| settled that agtatute must be congtrued, if fairly possible, so asto avoid not only the conclusionthat
it isuncondtitutiond but aso grave doubt upon thet score” (internd quotationsand citation omitted)). In
light of themgority opinion’ sfalureto judtify itsdecisonin thisregard, and itsoverarching consdertion
of anissuethat wasnot even properly beforeit for conaderation, | continueto disgpproveof themgority’s

decision herein.

For the foregoing reasons, | respectfully dissent.



