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| dissent because | fed themgority’ sinterpretation of thestatuteleavesthe generd public
without avoice on amaiter of public concern. | think thet the mgority hasreed the Satue in question too
narrowly. The full statute reads that a board of zoning appeals shall:

(1) Hear and determine gpped sfrom and review any order, requirement,
decision or determination madeby an administrative officid or board
charged with the enforcement of any ordinanceor rule and regulation
adopted pursuant to sectionsthirty-nine through forty-nine of thisarticle;

(2) Permit and authorize exceptionsto thedidrict rulesand regulations
only inthe dasses of casesor in particular Stuations, as pecifiedinthe
ordinance;

(3) Hear and decide specia exceptionsto the terms of the ordinance
upon which the board is required to act under the ordinance; and

(4) Authorize upon apped in specific casessuch variancefrom theterms
of the ordinance aswill not be contrary to the public interest, where,
owingto gpedid conditions aliterd enforcement of the provisonsof the
ordinancewill result in unnecessary hardship, and so thet the pirit of the
ordinance shall be observed and substantial justice done.

Inexercisng its powersand authority, the board of zoning gppeas may
reverse or affirm, in whole or in part, or may modify the order,
requirement, decison or determination gppealed from, asinitsopinion
ought to bedonein the premises, andto thisend shdl havedl the powers
and authority of theofficiad or board from whom or which the gppedl is
taken.



W. Va Code § 8-24-55(3) (1969). Whileitistruethat the Board of Zoning Appedsshall “decide’
mattersunder thisgtatute, nothing in this section satesthat the determinations of the Board may not be
made subject to review by the Common Council asawhole. Also, the code provides that:

Asapart of thezoning ordinance, thegoverning body of themunicipdity

or the county court shdl cresteaboard of zoning gppealsconading of five

membersto begppointed by the governing body of themunicipdity or by

the county court, as the case may be.

W.Va Code§8-24-51 (1969). Thisprovisonisaso conggtent with thenotion thet the governing body

of the municipality may review decisions of a board of zoning appeals.

But of greter concarnto meisthat the mgority opinionignoresthe red world impact of
thistechnicd decison. Inredlty, aboard of zoning gppedsismade up of gopointed officds, the members
of the board never haveto run for office or otherwise answer to the public for their decisions, asthe
members of acity council must do. Also, the rdative positions of the adversaries a board hearing are
usudly extremedy unegud. Quiteoftenyouwill haveon onesdeawd | funded, corporateactor with paid,
professond hepwho seeksto “bend’ therulesalittle; ontheother Sdeyou usudly have anumber of
concerned neighbors, with little or no professond hdlp, who must volunteer their time and sometimes miss
work judt to atend ameeting. Giving thefind say to the board of zoning gpped s Sacksthe deck agangt
the public that much more, by reducing the steps an gpplicant must take, and removing the oversght of a

publicly elected body.

Fndly, themgority opinionislargdy slent onaninterest of greet publicimportance. The

question of thelocation of communication towerspresentsan especiadly thorny issuefor citiesdl over the



country, and aperfect illustration of theabove-described scenario of thespecid interest versusthe average
dtizen. Whilethereisnodoubt the public nesds and wants access to wirdess communication Svices it
isequaly clear that nobody wantstowersto spring up from every building or hillsde. Communications
companiesor tower companies, on the other hand, havearationd and reasonable god of improving their
sarvice, whichis often directly a odds with the aesthetic values of the public.  If acity council hasno

oversight of aboard of zoning appeals, then | fear the public will have little or no voice in this debate.

My research showsthat we currently have no uniform way of deding with thisissuein our
dae. Andthisisnotjust adaeissue butisaproblemal over the country, onewhich Congressattempted
to addresswith the Federd Tdecommunications Act of 1996. The Act discusesthe authority of local
authorities to control the placement of towers, but sets limits on that authority:

(7) Preservation of local zoning authority

(A) General authority

Except asprovided in this paragraph, nothing inthischapter shdl limit
or affect the authority of aState or local government or instrumentdity
thereof over decisions regarding the placement, construction, and
modification of personal wireless service facilities.

(B) Limitations
(1) Theregulation of the placement, construction, and modification of
persond wirdess sarvice fadilities by any State or loca government or
instrumentality thereof--
(1) shall not unreasonably discriminate among providers
of functionally equivalent services, and
(1) shall not prohibit or have the effect of prohtbitinge
provision of personal wireless services.
(i) A Saeor locd government or ingrumentdity thereof shl act onany
request for authorization to place, congruct, or modify persond wirdess
savicefadlitieswithin areasonable period of time after therequest isduly



filed with such government or instrumentality, taking into account the
nature and scope of such request.

(ii1) Any decision by a State or local government or instrumentality
thereof to deny arequest to place, congruct, or modify persond wirdess
sarvicefadlitiesshdl beinwriting and supported by substantid evidence
contained in awritten record.

(iv) No Sate or locd government or ingrumentality thereof may regulate
the placement, congtruction, and modification of persond wirdesssarvice
facilities on the basis of the environmental effects of radio frequency
emissonstothe extent that such facilitiescomply with the Commission's

regul ations concerning such emissions.

(V) Any person adversdly efected by any find action or fallureto act by
a State or local government or any instrumentality thereof that is
incong stent with thissubparagrgph may, within 30 daysafter such action
or failure to act, commence an action in any court of competent
juridiction. The court shall hear and decide such action on an expedited
bass Any person adversdy affected by anact or fallureto act by aState
or locd government or any insrumentdity thereof thet isinconggent with
clause (iv) may petition the Commission for relief.

47 U.S.C. 332(c)(7)(1996). Commentatorsfrom al sideshaveweighed in on thistopic.! The Supreme
Court of New Jersey atempted to rein in the mushrooming growth of communication towersin arecent
opinion, see, Smart SMR, Inc. v. Borough of Fair Lawn Board of Adjustment, 152 N.J. 309, 704

A.2d 1271 (1998), but with mixed success. 2

For agood overview, but one danted heavily infavor of the phone companies, seeKevin M.
ONell, WirdessFecilitiesAreaTowering Problem: How Can Loca Zoning BoardsMakethe Call
Without Violating Section 704 of the TelecommunicationsAct of 19967, 40Wm. & Mary L. Rev. 975
(1999). SeedsoDeanJ. Donatdli, Locating Cdlular Telephone Facilities How Should Communities
Answer When Cellular Telephone Companies Call?, 27 RUTGERS L.J. 447, 458 (1996)

For adiscussion of thiscaseand itsimpact, and agood discussion of theoveral issue see, Robert
M. Porcdlli, The New Jersey Supreme Court Changesthe Landscgpe and Futureof Land UseLaw, 31
Rutgers L.J. 591 (2000).



The point of my discusson, isthat the placement of communication towersisagrowing
issueof public concarn. Inthe absence of atizen-driven action by the Legidature, | fed thisissueisbest
|eft under the control of dected, not appointed, officidsat thelocd level. Becausel fed thet the Beckley
ordinanceisnot a* ordinance provison whichisincondstent or in conflict with” datelaw, W. Va Code
88-1-6 (1969), and because | think thisopinion, by taking decision making authority away from dected

representatives will invite future problems with communication towers, | must respectfully dissent.



