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Davis, J., concurring, in part, and dissenting, in part:

Themgority opinion addressed theHospital’ sassgnment of error involving therefusa of
thetria court to giveacomparative negligenceingruction. | fully concur with the mgority’ sresolution of
that issue. However, theHospitd dso assgned aserror the dosgng argument Satementsmede by plaintiff's
counsd. Themgority opinion hasnot addressad that assgnment of error onitsmerits. Itisfromthispart
of theopinionthet | dissant. | bdievethe Hospita wasentitled to anew trid basad upon improper remarks

made by the plaintiff’s counsel during closing argument.

A. The Million Dollar Racehorse Argument Was Pregjudicial

Duringthefirg hdf of plantiff’ sdosng argument, thefdlowing remarksweremedetothe
jury by plaintiff’s counsel:

Andlikel sad, thevaueof lossof enjoyment of lifeissomething
that we don't value. People don’t have any way. Y ou can’'t goto the
gore. But | know onething, if Brian Rowewas horse, | could comein
hereand say, well, that horse sleg’ sworth---aKentucky Derby winner,
millionsand millionsof dallars. Y ou wouldn’t have any problem. This
young man is certainly worth as much as a horse.

The hospital contends that it properly objected, and that the statement was reversible error.
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1. Theissuewaspreserved for appellatereview. The majority opinion contends
that aproper objection to theabove Satement wasnot presented. However, therecord reflectsdifferently.
Immediately after plaintiff’s counsal concluded thefirst half of closing argument, defense counsel
gpproached the bench and motioned for amistrid. For reasons not gpparent in the record, theinitia
discusson of thismeatter was off therecord. However, oncethejury retired to deliberate, theissuewas
placed on the record as follows.

Judge . .. Mr. Farrdll, you made an objection & the conclusion
of theopening part of Mr. Leving sdogng argument. Do you--I will Sate
that that was done after the comment. Of course, the comments are
aways made before you can object, but it was mede a@ the dosng of his
argument and not at the time of the comments.

Do you have any motions or thingsto say in that regard?

Defense Counsdl: Y es, your Honor. | would liketo placeonthe
record my objection that a the condluson of thefirst haf of Mr. Leving's
closng argument, | gpproached the Court and informed the Court thet |
objected to Mr. Levine sargument concerning urging thejury to awvard
damagesbasad upon hiscomparison of what aKentucky Derby winning
horse and the horse’ s leg would be worth.

Judge: Speak up alittle.

Defense Counsdl: I'mtrying not to talk so loud thet the jury may
hear.

Usngtheanaogy of aKentucky Derby winning horse, thet if it
had adamaged |eg would beworth millions, and urging thejury to avard
totheplantiff inthiscaselikewise. Webdievethat isreversbleerror and
| want to preserve my objection for it.
The manner in which defense counsel objected in this case was consistent with Rule

23.04(b) of theWest VirginiaTrid Court Rules which datesin part that “[counsd shdl not beinterrupted
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in argument by opposing counsd, except as may be necessary to bring to the court’ sattention objection
to any satement to the jury made by opposing counsd and to obtain aruling on such objection.” Rule
23.04(b) rlaxesthegenerd requirement of contemporaneousobjectionfor closing argument purposes.
SeelLacy v. CSX Transp. Inc., 205 W. Va. 630, 639, 520 S.E.2d 418, 427 (1999) (“Rule 23.04 . .
. difavors objections by counsd during dosngarguments”). Therefore, thisissue was properly preserved

for appellate review and should have been addressed by the majority opinion.

2. The racehorse argument constituted reversible error. Our cases have
indicated “ that this Court reviewsrulingsby atrid court concerning the gppropriateness of argument by
counsel beforethejury for an abuse of discretion.” Lacy, 205W. Va. at 639, 520 S.E.2d at 427.
Moreover, “*[t|hediscretion of thetrid court in ruling on the propriety of argument by counsel beforethe
jury will not beinterfered with by the appdllate court, unlessit gppearsthat therightsof thecomplaining
party have been prgjudiced, or that manifest injusticeresulted therefrom.”” Syl. pt. 9, Satev. Flint, 171
W. Va 676, 301 SE.2d 765 (1983) (quoting Syl. pt. 3, Satev. Boggs, 103W. Va 641, 138 SE. 321

(1927)).

Inthiscase, theHospital hasargued that thetria judged abused itsdiscretionin denying
anew trid because of theimproper dosing remarksby plantiff’s counsd. Theissue presented by the
Hospital was addressed by the Court in Robertsv. SevensClinic Hosp., Inc., 176 W. Va. 492, 345
SE.2d 791 (1986). Robertswasawrongful desth casein which ajury returned averdict for the plaintiff

intheamount of $10,000,000. The defendant appedled. Oneof theissuesraised wasthat the plaintiff
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improperly suggested averdict amount tothejury. Specificaly, “[c]ounsd argued that if a$10,000,000
racehorse had been killed through the negligence of aveterinary hospita, the measure of damageswould
be exactly $10,000,000.” Roberts, 176 W. Va. at 499, 345 S.E.2d at 799. We recognized in Roberts
that suggesting averdict amount to the jury through aracehorse analogy was pregudicid and therefore
reversbleerror. Unfortunately, the defendant in Roberts did not object to the statement during closing
arguments. Conssquently, the Court dedlined to reversethejury verdict and avard anewtrid. However,
becausethe Court found theerror to be so egregious, relief wasgranted by reducing thejury’ saward from

$10,000,000 to $3,000,000.

Inthiscase, plaintiff’ scounsd used anana ogy to suggest averdict amount to thejury thet
was expresdy disgpproved in Roberts. Here, the mgority opinion hastaken greet liberty to protect the
verdict by refusng to squardy addresstheissue onitsmerits. | cannot accept the mgority’ sposition of
amply ignoringtheissue. Theissuewasproperly preserved. Under Roberts, the Hospitd was entitled
toanewtrid. Moreover, in syllabus point 7 of Bennett v. 3C Coal Co., 180 W. Va 665, 379 SE.2d
388(1989), wehdd, in part, that suggesting averdict amount to ajury for noneconomic damageswill
“resultinreversbleerror wheretheverdict isobvioudy influenced by such satement.” Themilliondallar
racehorse argument, without question, influenced thejury to return averdict for the plaintiff intheamount

of $880,186.00.

Therefore, | concur, in part, and dissent, in part tothemgority opinion. | am authorized
to state that Justice Maynard joins me in this concurring and dissenting opinion.
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