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SYLLABUSBY THE COURT

1. “Asagenad rule, therefusd to givearequested jury indructionisreviewed for
anabuseof discretion. By contragt, the question of whether ajury was properly instructed isaquestion
of law, and thereview isdenovo.” SyllabusPoint 1, Satev. Hinkie, 200 W.Va 280, 489 SE.2d 257
(1996).

2. “A party isnot barred from recovering damagesin atort action solong as his
negligenceor fault doesnot equa or exceed thecombined negligenceor fault of the other partiesinvolved
intheaccident.” Syllabus Point 3, Bradley v. Appalachian Power Co., 163 W.Va 332, 256 SE.2zd
879 (1979).

3. In amedical malpractice claim, a health care provider is not entitled to a
comparaivenegligenceindructionrequiring ajury to congder theplaintiff’ snegligent conduct that triggered
the plaintiff’ sneed for medical treatment. Plaintiffswho negligently injurethemsalvesare entitled to
subsequent, non-negligent medicd trestment. If ahedlth care provider renders negligent medicd trestment,
regardless of the event that triggered the need for medical treatment, plaintiffs are entitled to an
undiminished recovery in atort action for any damages proximately caused by that negligent medica
treatment.

4. “Contributory negligenceonthepart of theplantiff isan effirmativedefense. There
isapresumption of ordinary careinfavor of the plaintiff, and wherethe defendant rlies upon contributory
negligence, the burden of proof restsupon the defendant to show such negligence unlessitisdisclosad by
the plaintiff’ sevidence or may befairly inferred by al of the evidence and circumstances surrounding the

case.” Syllabus Point 6, Leftwich v. Wesco Corp., 146 W.Va. 196, 119 S.E.2d 401 (1961)



(overruled on other grounds by Bradley v. Appalachian Power Co., 163 W.Va. 332, 256
S.E.2d 879 (1979)).

5. For ahedth care provider to establish the defense of comparative negligence, the
hedlth care provider mugt prove, with repect to the plaintiff’ s conduct after medical trestment isinitiated,
that: (1) theplaintiff owed himsaif aduty of care: (2) the plaintiff breached that duty; and (3) the breach
was a proximate cause of the damages the plaintiff sustained.

6. “In order to obtain aproper assessment of the total amount of the plaintiff’s
contributory negligence under our comparative negligencerule, it mugt be ascertained in rdaion to al of
the partieswhose negligence contributed to the accident, and not merely thase defendantsinvolved inthe
litigation.” Syllabus Point 3, Bowman v. Barnes, 168 W.Va. 111, 282 S.E.2d 613 (1981).

7. Without some proof of negligenceby theplaintiff, thereisno requirement thet the
jury beinstructed to ascertain or apportion fault between the defendant and a non-party tortfeasor.

8. “Itisimproper for counsel to make argumentsto thejury regarding aparty’s
omissonfromalawsuit or suggesting that the absent party issolely responsblefor the plantiff’ sinjury
wherethe evidence establishing the absent party’ sliability has not been fully developed.” Syllabus Point
2, Doev. Wal-Mart Sores, Inc.,  WWVa __,  SE2d_ (No. 26012, Dec. 7, 2001).

0. W.Va. Code, 55-7B-9[1986], by itsown terms, appliesonly tothe partiestoa

medical professional liability action, and does not apply to non-party tortfeasors.



Starcher, Justice:

Inthismedical md practice action from the Circuit Court of Cabdl County, we are asked
to examine ajudgment order adopting ajury’ sverdict avarding damagesto gopellee, Brian W. Rowe
(“Mr. Rowe’). Theagppdlantisthe Sstersof Pdlottine Missonary Society, which doesbusnessas S.
Mary'sHospitd. Theappdlant hospital contendsthat thedrcuit court erred in refusing to ingruct thejury
on the principles of comparative negligence.

Asset forth below, wefind the circuit court correctly refused to give comparative

negligence instructions to the jury. We therefore affirm the circuit court’s judgment order.

l.
Facts & Background

Onthe afternoon of Sunday, September 6, 1987, 17-year-old appellee Brian W. Rowe
logt contral of hismotorcycdewhile participating in amotocrass event. During the cragh, the motorcyde
tumbled onto Mr. Rowe' sleft leg, injuring hisknee. Mr. Rowewastransported by ambulanceto the
emergency room of the appellant, St. Mary’ s Hospital.

Mr. Roweariveda . Mary’ sHospita a goproximatdy 4:05 p.m., where hisleft leg was
examined by emergency room nurses. Over the course of the next 22 hours, the nurses made extensve
notesin Mr. Rowe spdient file. Thenotesindicatethat Mr. Rowe complained of severepaininhisleft
kneeand numbnessin hisfoot. Thenurseswererepeatedly unableto find apulsein Mr. Rowe slower

left leg and foot either by palpitation or with the assistance of a portable Doppler ultrasound device.



Mr. Rowewasdso examined by aSt. Mary’ sHospita emergency room physician, Dr.
Willard F. Danidls' adefendant below. Dr. Danidls noted tenderness and swelling in the left kneeand
lower Ieft leg, and he had difficulty finding -- but damed hedid find -- apulsein Mr. Rowe slower legand
foot. A nursetedified that shetold Dr. Danidstha she was unable to detect apulsein Mr. Rowe sfoat,
that she asked Dr. Danidswhy shewas't getting apulse, and that Dr. Danidsreplied, “I don't know][.]”
Whilex-raysshowed fragmentsof bonein Mr. Rowe skneejoint, Dr. Danid snoted inthe patient filethat
Mr. Rowe had a*“severe sprain, [left] knee.”

Mr. Rowewas discharged a 6:20 p.m. to be taken home by hismother. Hewasgiven
indructionsto eevatehisleft leg and goply iceto theknee. Mr. Rowewas dso told thet the nurses could
not find apulsein hislower leg, but that this condition was probably causad by theswdling, and thet apulse
would return whentheswelling went down. Mr. Rowewasingructed to makean gppointment withan
orthopedist severd dayslater, and wastold that in the meanwhile, if hispain continued or becameworse,
he should return to St. Mary’ s emergency room.

That night, Mr. Rowe' sknee and leg continued to swell, and the painintensified. His
parents called severa physiciansby phone, and oneagreed to see Mr. Rowe at 10:00 am. the next
morning at Cabell Huntington Hospital’ s emergency room.

Anexaminationreveded that Mr. Rowe had adid ocated knee and alacerated poplited
atery, an artery which passes behind the kneejoint and provides drculaion to the lower leg. Because of

theloss of blood flow, the physician contemplated amputation of the lower |eft leg. However, after

'Aswill be discussed later, Dr. Daniels settled with Mr. Rowe prior to trial.
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extengve surgery torepair theknee and artery, to relieve pressure on the leg and to remove dead tissue,
thelower legwassaved. Mr. Rowewashospitalized for 35 days, and currently hassgnificant impairment
to the use of hisleft leg.

The gopdles, Mr. Rowe, subsequently brought alawsuit againg Dr. Danidsand agangt
appdlant St. Mary’ sHospita for negligence. 1nOctober 1996, after 8 yearsof litigation, the appellee
settled hiscause of action againg Dr. Danidsfor $270,000.00, and the case proceeded to trid againg the
hospital alone.

Attrid, the gppdlee asserted that St. Mary’ s nurses had breached the sandard of care by
not adequately advocating his interests when he was discharged with unexplained and unaddressed
symptoms. The gppdlee presented evidencethat St Mary’ spalicy -- and the guiding Sandard of carefor
al emergency room nurses-- wasthat when anurse believe[d] that appropriate care[was| not being
adminigered to apatient by aphyddan,” the nursewasto report the Stuation to asupervisor who would
discussit withthedoctor. If that did not dleviate the problem, the matter wasto bereferred up the chain

of command so that another doctor could evauate the problem.?

“The parties presented the following stipulation, in part, to the jury:
[S]hould there be an occas onwhen an RN bdlievesthat gppropriaiecare
Is not being administered to a patient by a physician, thefollowing
procedure shall occur:

One, the RN will discussher concernswiththe physician. If, after the
discusson, shedlill fedsthat the careisingppropriate, shewill report it to
the dinica manager, if available, or the patient care coordinator on duty.

Secondly, thedinica manager or patient care coordinator will waghthe
factorsinvolved and if shefedsthat the concarnisvdid, shewill discuss
it with the physician. If nothing is done to ease her concern, she will
contact nursing administration.

(continued...)



The gppdlecargued that S. Mary’ snursesrepeatedly found no pulsein hislower left leg
or foot, and that when Dr. Danielsdid not addressthis serious symptom, the nursesdid not properly report
the problem to a supervisor, or otherwise seek another medical opinion. Asthe plaintiff’s expert stated:

[T]henursesa S. May' sHospita falled to advocatefor Brian Rowein

the sensethat they knew that he had compromised circulationto hisleft

leg. Hehad no pulse. Hewas not able to move hisfoot. He had no

senstioninhisfoat. . .. [T]henursesdid not intervenewith the physician

and try toinfluence his care o that he would have gotten further medical

care to address those serious problems.

Theevidence showed thet, ingtead of following the hospitd’ s palicy, the emergency room nursessmply
made notesof their findingsin Mr. Rowe smedicd file, asonenursesaid, 1 guessbasically to cover
myself.”

A jury returned averdict againgt the appelleehospita for $880,186.00. A judgment order
adoptingthejury’ sverdict, withan offsat for Dr. Danids settlement, wasentered on September 13, 1999.

The hospital now appeals the circuit court’ s judgment order.

?(...continued)

Thirdy, nursng adminigraion will dscussit withthedinical maneger and
contact the chief of servicefor guidance and assistance. If nursing
adminigtration, after discussion with the chief of services, fedlsthat
appropriate action still has not been taken, the problem will then be
referred to the assistant executive director of medical affairs.

Thedirector of medical afarswill contact the attending physidan and/or
chief of service. Should gppropriate action not betakenat thislevd, the
director of medical affairs will contact the president of the medical staff.

Nursng adminigration may at any point in time request the assstance
from administration.



Standard of Review
In theinstant case, we are asked to review the circuit court’ srefusal to give certain
ingructionsto thejury. Weheld, a Syllabus Point 1 of Satev. Hinkle, 200 W.Va 280, 489 SE.2zd
257 (1996), that:
Asagenerd rule, therefusal to give arequested jury instructionis
reviewed for an abuse of discretion. By contradt, the question of whether

ajury was properly ingructed isaquestion of law, and thereview isde
NOVO.

[1.
Discussion

The appdlant, &t. Mary’ sHospitd, arguesthat the jury should have been ingtructed on
principles of comparative negligence, and been required to assess the contributory negligence of the
appdles, Mr. Rowe; the negligence of Dr. Danidls, who settled prior totrid; and thenegligence of other
individuds, namely the phys dianswho consulted on the gppellee’ s case by tdephonewith the gppelleg s
parents, but who would not see the appellee the night of his accident.

Under the comparative negligence doctrine, aplantiff isnot entitled to recover from a
negligent tortfeasor if the plaintiff’ sown contributory negligenceequa sor exceadsthe combined negligence
or fault of the other partiesinvolved in the accident or occurrence. Aswe stated in Syllabus Point 3 of
Bradley v. Appalachian Power Co., 163 W.Va. 332, 256 S.E.2d 879 (1979):

A party isnot barred from recovering damagesin atort action solong

as his negligence or fault does not equal or exceed the combined
negligence or fault of the other partiesinvolved in the accident.



Inoperation, thejury must goportion thecomparativefault of partiesin gpecid interrogatories. 163\W.Va
a 343, 256 SE.2d a 885-86. The plantiff’spercentage of fault isthen deducted from the grossaward
of thejury, 163W.Va at 343, 256 S.E.2d at 886, and the defendants may seek contribution from other
defendants in accordance with their percentage of fault.

The appellant contends that the jury should have been instructed to consider the
contributory negligence of the appellee, and gpportion comparative fault between the gppdlee and the
gopdlant hospitd. The gppdlant argues thet the gopdleg s own conduct in crashing hismotorcyde caused
many of hisinjuries. Furthermore, whentheappdleewasdischarged & 6:20 p.m., heand hismother were
toldthat if hiscondition perssted or becameworse, heshould be brought back to St. Mary’ semergency
department. \When hiscondition did not improvelater that night, and the gopelle€ sparentsdid not return

him to theemergency room, the gppellant argues the gppelee was negligent and contributed to hisinjury.

Webegin by addressing the gppdlant’ sfirst argument, thet the gppelleg sown conduct in
crashing hismatorcyde contributed to hisinjury, and that thejury should havebeeningructed to congder
whether this conduct was a proximate cause of the gppelleg sdamages. Wefind nothing intherecord to
suggest that the appelleg s crash was caused by negligence, but for purposes of this argument, we will
assume the appellee’ s conduct was negligent.

A mgority of courtshald that ahedth careprovider cannot comparethe plantiff’ snegligent
conduct thet triggered the plaintiff’ sneed for trestment with the hedlth care provider’ slater negligencein
treating the plaintiff. SeeM. Orr, “ Defense of Patient’ s Contribution to Faultin Medica Mal practice

Actions,” 25 Creighton L.Rev. 665, 687 (1992). The reason for thisruleis ssimple and obvious:
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[A] physcan smply may not avoid liahility for negligent trestment by

asserting thet the patient’ sinjurieswere origindly caused by the patient’s

own negligence. “Those patientswho may have negligently injured

themsdvesare neverthd essentitl ed to subsequent non-negligent medicd

treatment and to an undiminished recovery if such subsequent non-

negligent treatment is not afforded.”
Frittsv. McKinne, 934 P.2d 371, 374 (Okla.Ct.App. 1996) (reversang and remanding for anew tria
because jury wasingructed to congder plaintiff’ sdrunk driving, which caused the accident for which he
wasubssquently negligently treated, asevidence of the patient’ scomparaivenegligenceinthemapractice
action), quoting Martin v. Reed, 200 Ga.App. 775, __, 409 SEE.2d 874, 876-77 (1991) (holding
that ajury isnot authorized to find that even though subsequent trestment and diagnosis did conditute
ma practice, arecovery therefor isbarred becausetheorigina car accident wascaused by plaintiff). See
also, Huffman v. Thomas, 26 Kan.App.2d 685, 994 P.2d 1072 (1999) (physician could not introduce
evidencethat decedent negligently placed truck onlift asdefenseto negligent trestment); Harvey exrd.
Harvey v. Mid-Coast Hospital, 36 F.Supp.2d 32 (D.Me. 1999) (principlesof comparative fault do
not apply inamedical ma practice action where plaintiff attempted suicide and hospital subsequently
negligently administered treatment).

Wetherefore hold that in amedicad mdpractice dam, ahedth care provider isnot entitled
toacomparative negligenceindruction requiring ajury to consder the plaintiff’ snegligent conduct that
triggered the plaintiff’ sneed for medical trestment. Plantiffswho negligently injurethemsdves are entitled

to subsequent, non-negligent medica treatment. If ahealth care provider renders negligent medical

trestment, regardless of the event thet triggered the need for medicd treatment, plaintiffsare entitled toan



undiminished recovery in atort action for any damages proximately caused by that negligent medica
treatment. The circuit court did not abuse its discretion in refusing to give an instruction on this issue.

Next, weexaminethe gppdlant’ sargument thet it wasentitled to an indtruction requiring
thejury to congder whether the plaintiff was contributorily negligent in not returning to the . Mary's
emergency room.

Inthecontext of medical ma practiceactions, courtsusudly placeextremelimitsupona
health care provider’ suse of the defense of comparative negligence. Courtsdo thisbecause of the
“digparity inmedicad knowledge between the patient and the physician,” and because of the“patient’s
justifiablerelianceonthe[physician’ | recommendationsand care.” M. Orr, “ Defenseof Patient’s
Contribution to Faultin Medical Mdpractice Actions” 25 Creighton L.Rev. 665, 677 (1992). Seealso,
Judyv. Grant Co. HealthDept., WWVa , , SE2d___,  (Slip.Op. at 8)(No.
29637, Nov. 30, 2001) (per curiam) (** The physcian-patient re ationship differssubstantidly from that
of theordinary plaintiff and defendant’. .. . Thisisso becauseof thegreat disparity in medical knowledge
between ‘ doctor and patient.””). We recognized over acentury ago that the doctrine of contributory
negligence has a limited use in the medical negligence field when we stated:

It isthe duty of the patient to co-operate with the physician, and to

conformto his prescriptions and directions, and if he neglect to do so, he

can not hold the physcian responsiblefor hisown neglect. On the other

hand, he hasaright to rely upon the instructions and directions of his

physician and incurs no liability by so doing.

Syllabus Point 3, in part, Lawson v. Conaway, 37 W.Va 159, 16 SE. 564 (1892). Seealso Jenkins

v. Charleston General Hospital & Training School, 90 W.Va 230, 110 S.E. 560 (1922).



Inany action-- medical md practiceor otherwise-- thedefendant carriestheinitial burden
of proving an affirmative defense such as comparative negligence. Aswedated in Syllabus Point 6 of
Leftwich v. Wesco Corp., 146 W.Va. 196, 119 S.E.2d 401 (1961)( overruled on other grounds
by Bradley v. Appalachian Power Co., supra):

Contributory negligence on the part of the plaintiff is an affirmative

defense. Thereisapresumption of ordinary careinfavor of the plaintiff,

and wherethe defendant relies upon contributory negligence, theburden

of proof rests upon the defendant to show such negligence unlessit is

disclosed by the plaintiff’ sevidence or may befarly inferred by dl of the

evidence and circumstances surrounding the case.

To establish the defense of comparative negligenceinamedicad mapracticeclam, the
defendant must establish that the plaintiff has committed each of the el ements of negligence:

In order to establish the defense of comparative negligence [the

defendant] had to prove each of the dements of negligence: that [the

plaintiff] owed hersdf aduty of care, thet she breached that duty and thet

the breach was the proximate cause of the damages she sustained.

Proximate cause meansthat the aleged wrong of the party caused the

damage. Theremust be suchanaturd, direct and continuous sequence

between thenegligent act and theinjury thet it can reasonably be sad thet

but for the act, the injury would not have occurred.

Borenstein v. Raskin, 401 So.2d 884, 886 (Fla App. 1981). Seealso, Riegd v. Beilan, 788 So.2d
990, 991 (HaApp. 2000) (“To establish the defense of comparative negligence, the medica defendants
had to proveeach of thefollowing dementsof negligence: (1) Thepatient . . . owed himsdf aduty of care;
(2) the patient breached that duty; and (3) the breach was the proximeate cause of the damagesthe patient
sudaned.”). Wedmilaly gated in Bradley that “ beforeany party isentitled to recover, it must be shown

that thenegligence of the defendant wasthe proximeate cause of the accident and subsequent injuries. The



sameistrueof contributory fault or negligence. Beforeit can be counted againg aplaintiff, it must befound
to be the proximate cause of hisinjuries.” Bradley, 163 W.Va. at 342-343, 256 S.E.2d at 885.

Wethereforeholdthat for ahedth care provider to establish the defense of comparative
negligence, thehedth care provider must prove, with respect to plaintiff’ sconduct after medical trestment
isinitiated, that; (1) the plaintiff owed himself aduty of care; (2) theplaintiff breached that duty; and (3)
the breach was a proximate cause of the damages the plaintiff sustained.

Examining therecord intheingtant case, wefind noevidencein therrecord indicating thet
Mr. Rowe breached any duty of carehemay haveowed himsdlf. It gppearsthat Mr. Roweand hisfamily
weretold hehad no pulsein hislower Ieft leg and foot, but they were dso told that the pulsewould return
whentheswelling went down. Dr. Danids erroneousdiagnodswasaspraintotheleftknee. Mr. Rowe
was advised to keep ice on the knee and devate hisleg. Hewas advised to return to the gppellant’s
emergency roomif hisconditionworsened, without being given any timetablefor making that eva uation.
Hewas advised to seean orthopedic specidist later intheweek. Had Mr. Rowe sparentsnot called other
physicians, and arranged for Mr. Roweto be promptly seen thefollowing morning, itispossiblethat he
might have lost his leg.

We stated in 1892, in Lawson v. Conaway, supra, that apatient “hasaright to rely
upon theingructionsand directionsof hisphysdan andincursnolighility by sodoing.” Mr. Rowe gppears
to havefallowed theingructions of his physdan, and returned to an emergency room the next day. We
cannot, on this record, find that Mr. Rowe breached any duty of care.

Additiondly, we note that when contributory negligence by the patient arisesasan issue

inamedica md practice context, thereis often aneed for the defendant to offer expert tesimony onthe
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Issue; usudly only experts can tedtify regarding the proximeate effect that a patient’ snegligence may have
had to aggravate the patient’ smedical condition. Lambert v. Shearer, 84 Ohio App.3d 266, 285, 616
N.E.2d 965, 977 (1992); Barton v. Owen, 71 Cal App.3d 484, 506, 139 Cal.Rptr. 494, 506 (1977).
“In much the same way that laymen [on the jury] are not qudified to judge whether adoctor has been
negligent because of their lack of common knowledge on the subject, they dso arenot qudified froma
medica standpoint to determinetheeffectsof the* negligent’ actsof theplaintiff.” Barton, 71 Cd.App.3d
at 506, 139 Cal.Rptr. at 506.

We find no affirmative evidencein the record, and the appel lant directs usto none,
indicating that Mr. Rowe was negligent in thetime hetook to go to another emergency room, nor dowe
find any evidencethat the passage of thistimewasa proximate cause of any portion of hisdamages We
therefore conclude that the circuit court did not abuseitsdiscretion, and correctly refused to ingtruct the
jury to consider whether Mr. Rowe was contributorily negligent.

The gppelant hospitd dso contendsthat thejury should have beeninstructed to consider
the negligence of Dr. Danidls, and to consder the negligence of the other doctorstelephoned by Mr.
Rowe s parentsthe night of hisinjury.® The appellant arguesthat the circuit court erred by refusing to
indruct thejury that it could gpportion comparative negligence between these non-party tortfeasorsand

the appellant hospital.

*The gppdlant contendsthat these ather doctors, by refusing to see Mr. Rowethat night, essentialy
“abandoned” the appellee and thereby proximately caused hisinjuries. See McAllister v. Weirton
Hospital Co., 173W.Va. 75, 312 S.E.2d 738 (1983); Howell v. Biggart, 108 W.Va. 560, 152 SE.
323 (1930); Young v. Jordan, 106 W.Va. 139, 145 S.E. 41 (1928).
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In Bowmanv. Barnes, 168 W.Va. 111, 282 S.E.2d 613 (1981), we held at Syllabus

Point 3 that:
In order to obtain a proper assessment of the total amount of the

plantiff’ scontributory negligenceunder our comparativenegligencerule,

It must beascertainedinrelaionto al of the partieswhose negligence

contributed to the accident, and not merdly thosedefendantsinvolvedin

the litigation.
AsBowman v. Barnes makes clear, the comparative negligence doctrine gpplies only when aplaintiff
hasbeen contributorily negligent -- the negligence of the plaintiff in causng hisor her injury isascertained
in relation to al other tortfeasors.*

Consequently, without someproof of negligenceby theplaintiff, thereisno requirement thet

thejury beinstructed to ascertain or gpportion fault between the defendant and anon-party tortfeasor.”

Inthoseingances where adefendant intends to shift some degree of fault to anon-party tortfeasor,
one court proposed the following rule in amedical malpractice action:
To provethe nonparties negligence, Defendant had to show (1) the
nonparties owed the patient a.duty recognized by law, (2) the nonparties
breached the duty by departing from the proper standard of medical
practice recognized in the community, and (3) the actsor omissions
complained of proximately caused the patient’s death.
Jaramillo v. Kellogg, 126 N.M. 84, 86, 966 P.2d 792, 794 (1998).

Between tortfeasorswho have asserted daimsfor contribution, however, aningruction alowing
ajury to gpportion fault may be necessary so asto dlow thetortfeasorsto ascertain their degreesof joint
and severd lidhility. Theconcept of joint and severd lighility isadoctrine separate from the compardtive
negligence doctrine. Aswe heldin Syllabus Point 2 of Stzesv. Anchor Motor Freight, Inc., 169
W.Va 698, 289 SE.2d 679 (1982), joint and saverd liability among joint tortfeasors was not changed
by the adoption of the comparative negligence doctrine. When contribution claims have been asserted
between joint tortfeasors, therelativefault of the varioustortfeasorsisrelevant, and ajury could be
properly instructed to assess the fault of the joint tortfeasors.

Additiondly, when atortfeasor seeks contribution or atherwise seeksto shareligbility with other
tortfeasors, we have said:

“West Virginiajurisprudencefavorsthe congderaion, inaunitary trid,
(continued...)
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SeeTravdersins. Co. v. Ballinger, 312 So.2d 249, 251 (FlaApp. 1975). Moreimportantly, even
if theplaintiff isguilty of some contributory negligence, intheabsence of subgtantia evidence, an attorney
cannot make an “empty chair” argument and blame an absent tortfeasor for aplaintiff’ sinjury. Aswe
recently stated in Syllabus Point 2 of Doev. Wal-Mart Sores Inc., _ W.Va _ , SE2d
(No. 26012, Dec. 7, 2001):

It isimproper for counsel to make argumentsto the jury regarding a

party’ somissonfromalawsuit or suggesting that the absent party issoldy

resoonsiblefor the plaintiff’ sinjury where the evidence establishing the

absent party’ s liability has not been fully developed.

Intheinstant action, the only parties are the plaintiff-appellee, Mr. Rowe, and the
defendant-gppd lant, . Mary’ sHospitd -- and asweindicated above, the gppellant failed to establisha
cognizableissue a trid asto whether the gopdleswasin any way contributorily negligent. Accordingly,
the only issue a trid was whether the gope lant was negligent, and whether the gppellant’ s negligence
proximately caused the gppelleg sdamages. Without more, the aleged negligence of other non-party

tortfeasorswoul d gppear to beirrdevant, and argument or ingtructionsregarding theliability of the non-

party tortfeasors improper.

*(...continued)
of al claimsregarding liability and damages arising out of the same
transaction, occurrence or nucleus of operativefacts andthejoinder in
suchtrid of dl partieswho may beresponsblefor therdief that issought
in the litigation.”
Syllabus Point 4, Sheetz, Inc. v. Bowles Rice McDavid Graff & Love, PLLC, 209 W.Va. 318, 547
S.E.2d 256 (2001).
Intheingtant action, gppd lant St. Mary’ sHospitd isthe sole party tortfeasor. 1t doesnot appear
from the record that any cross- or counter-claims for contribution have been asserted.
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The gopdlant, however, assartsthat it was dill entitled to an ingruction dlowing thejury
to gpportion fault between itsdf and the other, dleged non-party tortfeasors. The gppellant directs our
atention toaportion of theMedica Professiond Liability Act, W.Va. Code, 55-7B-9(b) [1986], which
states:

Inevery medicd professond lidhility action, thecourt shal mekefindings

astothetotd dollar anount awarded as damagesto eech plaintiff. The

court shall enter judgment of joint and severa liability against every

defendant which bears twenty-five percent or more of the negligence

atributabletodl defendants. Thecourt shdl enter judgment of severd,

but not joint, lidbility againg and among al defendantswhich bear lessthen

twenty-five percent of the negligence attributable to all defendants.

Thedatute providesthat, if adefendant inamedical professond ligbility actionislessthan 25% at fault
for aplantiff’s damages, then the defendant isliable only for that percentage share of the plaintiff’s
damages. Thegppd lant contendsthat, had thejury beeningructed to consder thefault of Dr. Danidsand
the other doctorscalled by theappelee sparents, it might have returned averdict showing the gppdlant
was less than 25% at fault -- and therefore, St. Mary’ swould not be required to pay most of the
outstanding balance of thejudgment order. However, aplainreading of the Satuteleadsustorgect the
appellant’ s argument.

“[Glenerdly thewordsof agaute areto be given ther ordinary and familiar Sgnificance
andmeaning[.]” Amickv. C& T Development Co., Inc., 187 W.Va. 115, 118, 416 SE.2d 73, 76
(1992). “Itisnat for thisCourt arbitrarily toread into [agtatute] that which it doesnot say. Just ascourts
arenot to diminatethrough judicid interpretation wordsthat were purposdly induded, weare obliged not
to add to statutes something the L egidature purposely omitted.” Banker v. Banker, 196 W.Va. 535,

546-47, 474 S.E.2d 465, 476-77 (1996).
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W.Va. Code, 55-7B-9, by its own terms, applies only to the parties to a medical
professond liability action, and doesnot gpply to non-party tortfeasors. Thefirst paragrgph of the section
makesclear that the section gppliesonly “[ijnthetria of amedica professond ligbility actionagaingt a
health care provider involving multiple defendanty.]” W.Va. Code, 55-7B-9(a). The Legidature
gpecificaly chosetheterms*“plaintiff” and “ defendant” in discussing joint and severd liahility inW.Va.
Code, 55-7B-9(b) -- we declineto read theseterms to mean “ potentia defendants’ or other non-parties
to the action, as the appellant urges.

Dr. Daniels had settled and was dismissed from the action, and none of the other dleged
tortfeasorswasbrought into thelitigation, by ether thegppelecor thegppdlant. Dr. Danidsand the other
aleged tortfeasors were not “defendants’ inthetrid. We therefore conclude that the circuit court did not

ar inrefusng to charge thejury to assessthe compardtive negligence of Dr. Danids or any other non-

party.®

V.
Conclusion

*The appdlant a o contendsthat certain argumentsmade by the appdleg’ scounsd during dosing
agument wereprgudicid. Theagppdlant’ scounsd did not make acontemporaneous objection to any of
these arguments, nor did the appellant ask for a curativeinstruction beforethejury retired for its
ddiberations. Ingtead, after the jury began ddiberating, the gppellant made amotion for amigtrid which
wasdenied by thearcuit court. We have repeatedly held that aparty’ sfallureto make atimely objection
to improper closing argument, and to seek acurative ingruction, waivesthe party’ sright to raisethe
question on gpped. See Syllabus Point 6, Yunckev. Welker, 128 W.Va. 299, 36 S.E.2d 410 (1945);
SyllabusPoint 6, McCulloughv. Clark, 88 W.Va. 22, 106 SE. 61 (1921). Wedeclineto addressthe
contentions raised by the appellant.

Theappdlant dso contendsthat theverdict wasexcessve. Inlight of theevidenceintherecord
regarding the extensive nature of the appellee’ sinjuries, we also decline to address this argument.
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Fnding noerror inthedrcuit court’ srulings, weaffirm the September 13, 1999 judgment
order for the appellee.

Affirmed.
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