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CHIEF JUSTICE McGRAW delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. Thegandard of gppdlatereview of adrcuit court’ srefusd to grant rdief through

an extraordinary writ of prohibition is de novo.

2. “In determining whether to entertain and issuethewrit of prohibitionfor casesnot
involving an absence of jurisdiction but only whereit is claimed that the lower tribunal exceeded its
legitimate powers, thisCourt will examinefivefactors. (1) whether the party seeking thewrit hasno other
adequate means, such asdirect gpped, to obtain the desired relief; (2) whether the petitioner will be
damaged or prgjudiced in away that isnot correctable on gpped; (3) whether thelower tribund’ sorder
isclearly erroneous asamaiter of law; (4) whether thelower tribund’ sorder isan oft repeated error or
manifestsperastent disregard for ether procedurd or subgtantivelaw; and (5) whether thelower tribund’s
order rases new and important problemsor issues of law of fird impresson. Thesefactorsaregenerd
guiddinesthat sarve asaussful Sarting point for determining whether adiscretionary writ of prohibition
shouldissue. Although dl fivefactorsneed not be stidfied, itisclear that thethird factor, the exisence of
clear error asamatter of law, should be given substantial weight.” Syl. pt. 4, Sateexre. Hoover v.

Berger, 199 W. Va. 12, 483 S.E.2d 12 (1996).

3. “ A writ of mandamuswill not issue unlessthreed ementscoexis—(1) adear legd

right inthe petitioner totherelief sought; (2) alegd duty onthe part of respondent to do thething which



the petitioner seeksto compd; and (3) the absenceof another adequateremedy.” Syl. pt. 2, Sateexrd.

Kucera v. City of Wheeling, 153 W. Va 538, 170 S.E.2d 367 (1969).

4, “Certain condtitutiond rightsaresoinherently persond and sotied tofundamentd
conceptsof judticethat their surrender by anyoneother than theaccusad acting voluntarily, knowingly, and
intelligently would call into questionthefairnessof acrimind trid.” Syl. pt. 5, Satev. Neuman, 179

W. Va. 580, 371 S.E.2d 77 (1988).

5. “Therighttoajury tria isso fundamentd that procedural safeguardsmust be
employed, induding making an gopropriate record of any waiver of thisright, to ensurethat adefendant’'s
walver of theright was made persondly, knowingly, intdligently and voluntarily. Satev. Neuman, 179
W. Va. 580, 584, 371 S.E.2d 77, 81 (1988).” Syl. pt. 3, Sate v. Redden, 199 W. Va. 660, 487

S.E.2d 318 (1997).

6. “The procedures &t forthin W. Va Code 8§ 50-5-8(b) (1994) and Rule 5(c) of
theWes VirginiaRulesof Crimind Procedurefor Magidrate Courtsare sufficient to inform amegidrate
that theright to ajury trid, asprovided for in Article 111, Section 14 and Articdle V111, Section 10 of the
West VirginiaConstitution, hasbeen volurtarily, knowingly, and intelligently waived, so that W. Va Code
850-5-8(b) and Rule 5(c) preserve adefendant’ s conditutiond right to ajury trid.” Syllabus, Sate ex

rel. Ring v. Boober, 200 W. Va. 66, 69, 488 S.E.2d 66, 69 (1997).



7. Whereacrimind defendant tridblein magidrate court failsto timely demand ajury
trid within thetwenty-day period provided by W. Va Code §50-5-8(b) (1994) and Rule 5(c) of the West
VirginiaRulesof Criminal Procedure for Magigtrate Courts, but later seeksto exercise the conditutiondl
right toatrid by jury cting unavoidable causefor the dday in making therequest, the magidrate court is
obligated to hold a hearing ontheissue so asto permit the cregtion of an adequate record bearing upon
whether theuntimely demand resulted from anintentiona , knowing and voluntary waiver of suchright by

the defendant.



McGraw, Chief Justice:

This case presentstheissue of whether amagidrate court isrequired to hold ahearing to
permit adefendant to demondrate“ unavoidable causs’ for thefallureto request ajury trid within twenty
daysof aninitid gppearance, asrequired by W. Va Code 8 50-5-8(b) (1994) and Rule 5(c) of theWest
VirginiaRulesof Criminal Procedurefor Magigtrate Courts. For the reesons st forth below, wefind thet
adefendant must be given areasonable opportunity to adduce evidence and argument bearing upon
whether thetardinessinreguesting ajury trid wasoccas oned by such unavoidablecause, ascontemplated

by Rule 26(b)(3) of the West Virginia Rules of Criminal Procedure for Magistrate Courts.

l.
BACKGROUND
Thedefendantintheunderlying crimind action, Kevin Calahan, wasarrested on October
31, 1998 for severd traffic offenses, induding firg-offense driving while under the influence, W. Va Code
§17C-5-2(d) (1996), and driving without alicense, W. Va Code § 17B-2-1(q) & (f) (1995). Duringan
initid appearanceontheday following hisarrest, Cdlahan Sgned aformindicating that hehed been made
awarethat if hedesired ajury trial it would have to be requested within twenty days of theinitia
appearance, asreguired by W. Va Code 8 50-5-8(b) and Rule(c) of theWes VirginiaRulesof Crimind
Procedure for Magistrate Courts. 1n the section of the form where adefendant is given the choice of

regquesting gppointment of counsd or waiving such right to gppointed representetion, thereisthe notation,



“will hireown.” Itisundear whether thisnotation wasmeade by Cdlahan or somecother individua, dthough

the form is signed by the defendant.

A requed for ajury trid wasnot filed in magistrate court until February 24, 1999, oneday
after Cdlahan retained current counsd to defend him. Whentheinitia request for ajury trid wasdenied,
Cdlahanfiled aMationfor Reconsderation of Defendant’ sRequest for Jury Trid, which stated Smply thet
the motion was being brought “pursuant to Sate ex rel Ring v. Boober, [200W. Va 66,] 488 SE.2d
66 (1997).” Themeagidrate agan denied the request, and Callahan subsequently filed apetition for awrit
of prohibition and/or mandamusinthedircuit court on May 17, 2000, arguing thet themagistraiehad erred
infaling to conduct ahearing to determine whether under Rule26(b) of the Rulesof Crimina Procedure
for Magidrate Courtstherewas* unavoidable causs’ excudng the defendant’ sfallureto timely request a
jury trid. Thecircuit court denied extraordinary relief by an order entered on June 23, 2000, and this

appeal followed.

.
STANDARD OF REVIEW
The present gpped involvesachdlengeto adrcuit court’ srefusal to grant extraordinary
relief by way of awrit of prohibition or mandamus. Wetherefore undertake de novo review to determine
whether the prerequisitesfor such relief were satisfied in proceedingsbelow. Seesyl. pt. 1, Sateexrd.
Anstey v. Davis, 203 W. Va. 538, 509 S.E.2d 579 (1998) (“Our standard of appellate review of a

creuit court’ sdecisonto refuseto grant rdlief through an extraordinary writ of mandamusisde novo.”);



gyl. pt. 1, Martinv. West Virginia Div. of Labor Contractor Licensing Bd., 199 W. Va. 613, 486
SE.2d 782 (1997) (“Thesandard of gppellaereview of adrcuit court’ sorder granting rdief throughthe

extraordinary writ of prohibition is de novo.”).

This Court hasprevioudy explaned the criteriathat must be consdered by acourt in
determining whether prohibition shouldissuewhereit isasserted that acourt hasexceeded itslegitimate
powers:

In determining whether to entertain and issue the writ of
prohibition for cases not involving an absence of jurisdiction but only
whereitisdamed that thelower tribuna exceeded itslegitimatie powers,
thisCourt will examinefivefactors (1) whether the party seeking thewrit
has no other adequate means, such asdirect goped, to obtain the desired
relief; (2) whether the petitioner will bedamaged or prgudiced inaway
that isnot correctable on gpped; (3) whether the lower tribuna’ s order
isclearly erroneous asamaiter of law; (4) whether the lower tribund’s
order isan oft repeated error or manifests persstent disregard for aither
procedurd or subgtantivelaw; and (5) whether thelower tribund’ sorder
raises new and important problems or issues of law of first impresson.
Thesefadtorsare generd guiddinesthat sarve asauseful Sarting point for
determining whether adiscretionary writ of prohibition should issue.
Although dl fivefactors need not be satisfied, it is clear that the third
factor, the existence of clear error asamatter of law, should be given
substantial weight.

Syl. pt. 4, Sate ex rel. Hoover v. Berger, 199 W. Va. 12, 483 SEE.2d 12 (1996). Alternatively,

A writ of mandamus will not issue unless three elements
coexid—(1) aclear legd right inthe petitioner to the rdief sought; (2) a
legd duty on the part of respondent to do the thing which the petitioner
seeks to compel; and (3) the absence of another adequate remedy.

Syl. pt. 2, Sate ex rel. Kucera v. City of Wheeling, 153 W. Va 538, 170 S.E.2d 367 (1969).



[11.
DISCUSSION
Thedispogtiveissuein thiscaseiswhether the magistrate court wasrequired to hold a
hearing s0 asto permit Cdlahan to demondrate that histardinessin requesting ajury trid was occasoned
by “unavoidablecause” West VirginiaCode § 50-5-8(b)' and Rule 5(c)? of the West VirginiaRulesof
Crimind Procedurefor Magistrate Courtsboth providethat adefendant charged with amisdemeanor

offensetriable in magistrate court must request ajury tria no later than twenty days following the

!Section 50-5-8(b) provides:

A defendantinany arimind trid for amisdemeanor offensetrigdle
beforeamagidrate has the right to demand that the matter betried with
ajury, and the defendant shall be advised of theright totria by jury in
writing. A demand by the defendant for ajury trial must bemadein
writing not later than twenty daysafter the defendant’ sinitid gppearance
beforethemagidrate: Provided, That inthecaseof anindigent for whom
counsd isto be gppointed, the twenty-day period shdl not commenceto
run until counsdl is gppointed. Failure to demand within such time
constitutes awaiver of theright to tria by jury.

’Rule 5(c) provides:

Demand for Jury Trial. — When a magistrate informs a
defendant of the right to demand ajury trid, the defendant shdl aso be
informed that the demand must be made to the court in writing either
within 20 daysafter theinitia gopearanceor 20 daysafter anatorney is
appointed by the circuit court, whichever applies, or theright will be
waived and thetria will be before the magistrate without ajury. The
megidrateshdl further inform the defendant that if ajury trid isdemanded,
the demand may not bewithdrawnif the prosecuting atorney objectsto
the withdrawal.



defendant’ sinitial appearancebeforeamagisrate.® Thisauthority further providesthat absent sucha

request, the defendant’ sright to ajury trial is deemed waived.

This Court observed in syllabus point five of Sate v. Neuman, 179 W. Va. 580, 371
SE.2d77(1988), that “[c]ertain condtitutiond rightsare o inherently personal and sotied to fundamental
conceptsof judticethat their surrender by anyoneother than theaccusad acting voluntarily, knowingly, and
intdligently would call into quesionthefaimessof acriimind trid.” Echoing thissentiment, we made dear
in State v. Eden, 163 W. Va. 370, 256 S.E.2d 868 (1979), that the

walver of aconditutiond rightisnot implied to belightly regarded, and if

suchawaiver isto beimplied at dl, it can only bein Stuationsinwhichit

Isclear that the accused has not only afull knowledge of dl factsand of

his rights, but a full appreciation of the effects of his voluntary

relinquishment.

Id. at 377, 256 S.E.2d at 873. Thus, as was we have made clear in the present context,
Theright to ajury trial is so fundamental that procedural
safeguardsmust beempl oyed, including making an gopropriaterecord of

any waiver of thisright, to ensure that adefendant’ swaiver of the right

was made personally, knowingly, intelligently and voluntarily.

Syl. pt. 3, Satev. Redden, 199 W. Va. 660, 487 S.E.2d 318 (1997) (citing Neuman, 179 W. Va.

at 584, 371 S.E.2d at 81); see also Sate ex rel. Collinsv. Bedell, 194 W. Va. 390, 403, 460

Both § 50-5-8(b) and corregponding Rule 5(c) make an exception for defendantswho areindigent
and who have been gppointed counsdl. In such circumstance, the defendant is permitted to request ajury
trid within 20 days of the gppointment of counsdl. Cdlahan did not request the gppointment of counsd,
but instead choseto retain counsd of hisown choosing. Thisexception thereforedoes not apply inthe
present case.



S.E.2d 636, 649 (1995) (“theright to ajury trid may only bewaived by the voluntary and intelligent

consent of the defendant”).

ThisCourt recently gpplied these conceptsin addressing the issue of whether theimplied
walver provisonsof 8 50-5-8(b) and Rule5(c) areconsstent withtheright totrid by jury set forthin
Artidelll, § 14 of the Wes Virginia Conditution, aswe| astheright to due process provided by Article
11, 810. InSateexrd. Ring v. Boober, 200 W. Va. 66, 488 S.E.2d 66 (1997), the defendant made
anuntimely demand for ajury trid, which was|ater denied by the magigtrate court following ahearing
where the defendant apparently made no attempt to justify the late request. This Court held that a
defendant’ sfallureto makeatimey demand for ajury trid should betreated asavaid waiver of theright
totrid by jury solong asthe accusad has been properly informed of the necessity of miaking such arequest.
We reasoned in Boober that where adefendant has been given notice of the twenty-day period for
requesting ajury trial and informed as to the consequences of failing to make atimely demand,

“any enauing inactionisintentional conduct by the defendant indicating to

the court that ajury trid hasbeen waived. Becausein this context any

Inaction congtitutesintentional conduct, the court isnot presuming

‘acquiescencein theloss of fundamentd conditutiond rights” Rether, the

court isinformed that the right has been voluntarily and knowingly

waived.”
200W.Va at 71,488 SE.2d a 71 (quoting Christie v. People, 837 P.2d 1237, 1243 (Colo. 1992)).
The Court went on to hold in the syllabus of Boober that

Theprocedures st forthin W. Va Code 8 50-5-8(b) (1994) and

Rule5(c) of theWes VirginiaRules of Crimind Procedurefor Magidrate

Courtsare sufficent toinform amegidrate thet theright toajury trid, as
provided for in Artidelll, Section 14 and Artide V111, Section 10 of the

6



West Virginia Constitution, has been voluntarily, knowingly, and
intelligently waived, so that W. Va. Code 8 50-5-8(b) and Rule 5(c)
preserve a defendant’ s constitutional right to ajury trial.

Rather than cregting an irrebuttable presumption of avaid walver based uponthefalure
to request ajury trid within the twenty day period provided under § 50-5-8(b) and Rule 5(c), the Boober
Court made clear that there exist mechanisms by which adefendant who hasotherwisefalled tomakea
timdly request may till demondtrate that such inaction was not tantamount to aknowing and voluntary
walver. Spedificaly, the Court cited Rule 26(b)(3) of theWest VirginiaRules of Crimina Procedurefor
Magigrate Courtsas providing an “ adequate]] safeguard to insure that the procedures set forthinW. Va

Code § 50-5-8(b) and Rule 5(c) result inavadid waiver.” Boober,200W. Va & 70, 488 SE.2d & 70.

Rule 26(b)(3) provides generdly that atime limitation may be extended upon ashowing
of “unavoidablecause”  Theimportanceof thisrulein the context of 8 50-5-8(b) and Rule 5(c) isobvious,
gnceit permitsadefendant to demondratethat thetardinessin demanding ajury trid resulted fromfactors
beyond hisor her immediate control, such that an intentiona, knowing and voluntary waiver of theright
cannot be reasonably presumed. Indeed, infinding avdid waiver of theright to atrid by jury, the Court
in Boober placed condderable emphasis on the fact that notwithstanding the defendant having been
afforded ahearing ontheissue, hehad * offered no reason for hisuntimely demand.” 200W.Va a 71,

488 SE.2d at 71.



Inlight of theindispensablefunction that Rule 23(b)(3) sarvesin the context of permitting
adetermination of whether adefendant’ sfailuretotimely request ajury trid hasresulted fromavalid
walver, wefind that ahearing on thisissueis mandatory where a defendant asserts unavoidable causefor
thedday. Consaquently, the Court holdsthat whereacriming defendant trigblein magidrate court fails
totimey demand ajury trid within thetwenty-day period provided by W. Va Code 8 50-5-8(b) and Rule
5(c) of theWest VirginiaRulesof Crimina Procedurefor Magistrate Courts, but later seeksto exercise
the condtitutiond right toatrid by jury citing unavoidable causefor the delay in making therequest, the
magistrate court isobligated to hold ahearing on theissue so asto permit the creation of an adequate
record bearing upon whether theuntimely demand resulted from anintentiond, knowing and voluntary

waiver of such right by the defendant.

Inthis case, Calahan demanded atrid by jury citing this Court’ s opinion in Boober.
Although Callahan could have been more specific concerning hisintention to demondrate unavoidable
cause, wefindthet thejury trid demand coupled with the citation to Boober adequatdly put the magidrate
court on notice asto the nature of the defendant’ srequest. The magidtrate court wastherefore obligated
to hold ahearing onthematter. Wefurther concludethat the circuit court erred inthat it should have
granted extraordinary rdief inthiscase, whether by prohibition or mandamus, requiring the megistrate court
to conduct such ahearing. Sgnificantly, by failing to provide Cdlahan with ahearing, the magitrate court

effectivey deprived him of an opportunity for meaningful gopelaereview of theissue concerning whether



hevdidy walved hisright toajury trid. Under such drcumdance, therdief avallable by way of an goped

would likely prove inadequate, notwithstanding the provisions of W. Va. Code § 50-5-13(c)(5).*

V.
CONCLUSION
For thereasonsstated, thejudgment of the Circuit Court of Jefferson County isreversed

and this case is remanded for further proceedings consistent with this opinion.

Reversed and remanded.

‘West VirginiaCode § 50-5-13(c)(5) (1994) permitstrid de novo before ajury in circuit court
where*the proceedingsbe ow were subject to error to the extent that the[gppeding] party waseffectivdy
deniedajury trid.” Thisexceptionto thegenera rulegoverning criming gpped sto dreuit court istriggered
whenan*“error” isdiscernable on theface of the record—adetermination that cannat befully accomplished
whereadefendant hasbeen deprived of an opportunity to makean adequaterecord inthefirst instance.
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