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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “In reviewing chalengesto the findings and conclusions [found by aspecia
commissioner that were adopted by thecircuit court], atwo-pronged deferentid standard of review is
agoplied. Thefind order and the ultimate digpogition are reviewed under an abuse of discretion Sandard,
andthecircuit court’ sunderlying factua findingsarereviewed under aclearly erroneous standard.
Questions of law are subject to ade novo review.” Syllabus point 1, Public Citizen, Inc. v. First

National Bank in Fairmont, 198 W. Va. 329, 480 S.E.2d 538 (1996).

2. “Where afiduciary relationship existsand thereisan indication of fraud a
presumption of fraud arisesand the burden of going forward with the evidencerests upon thefidudiary to
establish thehonesty of thetransaction.” Syllabus point 10, Work v. Rogerson, 152 W. Va 169, 160

S.E.2d 159 (1968).

Per Curiam:

Thisgpped wasfiled by B.R. Compton, gppd lant/respondent bel ow, (hereinefter referred



toas“B.R."), from an order of the Circuit Court of Cabdl County requiring certain monies and property
be placed inacondructivetrus for the benefit of the estate of Tivis Compton, deceased/respondent below
(herainafter referredtoas“Tivis’). Thebenefidariesof theestaeof TivisComptonare DonnaJ. Napier,
AnnaLee Trautwein and Jack Compton, appellees/petitioners below (hereinafter referred to as“the
Napiers’) and B.R. Compton. Eventhough B.R. assartsnumerousassgnmentsof error beforethisCourt,
wedeamit necessary to addressonly oneissue Tivis competency when he conveyed cartain assets After
reviewing therecord and ligening to the argument of the parties wereversethe drcuit court’' sdecson and

conclude that the Napiers failed to prove that the conveyances made by Tivis were invalid.

l.
FACTUAL AND PROCEDURAL HISTORY
Thepartiesinthiscaseareshblingsand theadult children of Tivisand EllaCompton. The
parties mother died on November 12, 1991. Thisdigpute centersaround money and property belonging

to Tivisthat was conveyed after Ella Compton’s death.

OnJanuary 10, 1994, Tivisexecuted an indrument giving hisson B.R. agenerd power of
atorney over hisaffairs® Theresfter, on March 7, 1994, Tivis executed adeed conveying two parcels
of red property, Stuatein Cabdl County, to B.R. OnFebruary 13, 1995, Tivisexecuted adeed conveying

severd parcelsof red property, Stuatein Cabell County, to Jack. In August of that same year, four

A general power of attorney had previously been given to Annaon May 17, 1993.
The power of attorney given to B.R. by Tivis revoked all previous powers of attorney.
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annuitiesthat had previously been purchased by Tivis, and which named each of his children as
benefidiaries, were changed, and B.R. becamethe sole beneficiary of dl four annuities. Subsaquently, in
late April and May of 1996, the four annuity contracts were surrendered. The proceeds thereof,
$52,168.72, “werepadto Tivisor B.R. Compton.” Additiondly, by letter dated August 8, 1995, Tivis
requested that the beneficiary for two additiona annuitiesbe changed fromdl four childrento B.R? Also
in 1995, titleto Tivis 1993 Toyota Corollawastranderred to B.R. and hiswife. On September 4, 1996,
B.R. cashed two certificates of deposit, worth goproximately $92,000 thet weretitiedinthenameof Tivis

and Ella?®

On October 23, 1997, the Ngpiersfiled apetition sseking an acoounting of Tivis property.
OnNovember 11, 1997, whilethe casewas pending, Tivisdied testate.* Tivisnamed Jack asthe executor
of hisestate.®> Thecircuit court, by order entered February 17, 1998, referred the case to aFiduciary
Commissioner for ahearing on the meritsand afind report. After aperiod of discovery, evidentiary
hearingswere held. At the conclusion of the hearings, the Commissioner submitted areport and
recommended decison on March 21, 2000. The Commissoner recommended “that B.R. Compton and

Jack Compton hold the red and persond property transferred to them from the assets of Tivis Compton,

?In 1998, the company issuing the two annuities paid the proceeds of $94,502.93, to B.R.

¥On Decamber 20, 1994, Tivismadeagift of $10,000to each of hisfour children and tothewives
of Jack and B.R. This money is not involved in the resolution of this case.

*Tiviswas 87 years old at the time of his death.

Tivis will digributed hisestate asfollows 31%to Jack, 25%to B.R., 22%to Anna, and 22%
to Donna.



subsequent to thedeeth of EllaCompton, as congtructive trusteesfor the benefit of theestate of Tivis
Compton[.]"® By order entered August 15, 2000, thecircuit court adopted the report and recommended

decision of the Commissioner. It isfrom this order that B.R. now appeals.

.
STANDARD OF REVIEW

Thisgpped requiresareview of thefindingsof fact and condusonsof law recommended
by agpecid commissoner which were adopted by the drcuit court. Our gandard of review inthisingance
Isthesame asthat used when examining chdlengesto adecison of the arcuit court held after abenchtrid.
SeeW. Va R. Civ. P. 52(a) (“Thefindings of acommissioner, to the extent that the court adopts them,
shall be considered as the findings of the court.”).’

Inreviewing chdlengesto thefindingsand condusions|[found by

aspecia commissioner that were adopted by the circuit court], a
two-pronged deferential standard of review isgpplied. Thefinad order

*The Commissioner gave the following as the value of the assets in question:

From the assets of decedent Jack received redl property worth approximately
$300,000.00 and a$12,000.00 certificate of deposit. B.R. received property worth
approximately $300,000.00, a 1993 Toyota Corolla automobile, proceeds from
certificates of deposit of approximately $100,000.00. . . , and annuity proceeds of
$146,671.65.

’'See also Anderson v. Property Developers, Inc., 555 F.2d 648, 651 (8th Cir. 1977) (“The
specid magter’ sfindingswereadopted by thetrid court and became, therefore, part of hisfindingsof fact.
They may not be disturbed on appeal unlessthey are clearly erroneous.” (citations omitted).
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and the ultimate disposition arereviewed under an abuse of discretion

gandard, and the dircuit court’ sunderlying factud findingsare reviewed

under adearly erronecusstandard. Questionsof law aresubject toade

NOVO review.
Syl. pt. 1, Public Citizen, Inc. v. First Nat’l. Bank in Fairmont, 198 W. Va. 329, 480 S.E.2d 538
(1996). Accord Provincev. Province, 196 W. Va. 473, 481, 473 S.E.2d 894, 902 (1996) (“Rulings
of agpecid commissoner involving amixture of law and fact are reviewed under an abuse of discretion
gandard. Ordinarily, thiswouldindudetherulingsexcduding evidence. However, theextent towhichthe
ruling turnson maeridity or interpretation of our law, thestandard of gppelaereview isplenary.” (ctations
omitted). Seealso Gottliebv. Barry, 43 F.3d 474, 486-87 (10th Cir. 1994) (discussing standard of
review goplicableto report of specid magter); Williamsv. Lane, 851 F.2d 867, 884-85 (7th Cir. 1988)

(same).

[1.
DISCUSSION
Although B.R. raised anumber of assgnmentsof error, we need address only one of these
issuesinorder todigposeof thiscase. B.R. contendsthat theNapiersfaled to show Tivis mentd status
on each occasonthat B.R. received redl and persond property from Tivis. Therefore, B.R. arguesthat
the Ngpiersfaled to meat their burden of proof by showing through apreponderance of theevidence, that
thetranderswereimproper. Inhisbrief, B.R. dtesto anumber of casesby thisCourt involvingwillsand
tetamentary trandersto support hiscontention. However, we do not believe that those cases contral the

outcome of this appeal.



Our decision in Kanawha Valley Bank v. Friend, 162 W. Va. 925, 253 S.E.2d 528
(1979), providesthe proper context in which thefacts of thiscaseareto beviewed. InFriend, the
defendant held agenerd power of attorney for the decedent, Manassah Judy. WhileMr. Judy wasdive,
thedefendant opened j oint checking and savingsaccounts, with rightsof survivorship, for the defendant
and Mr. Judy. Shortly after opening the accounts, the defendant placed $30,000 of Mr. Judy’ smoney in
theaccounts. After Mr. Judy died, the bank holding the accountsfiled adeclaratory judgment action
seeking to determine whether to pay the money in the accountsto the defendant or to Mr. Judy’ sedtate.
Thetrid court ruled that the money should go to the defendant because the accounts were crested with
survivorshiprights. Beneficariesunder Mr. Judy’ swill filed an apped with thisCourt. Wereversed the
trid court. 1ndoing o, wesat out the principlesthat are gpplicable when aperson hasapower of atorney

for another.

Wenoted in Friend that “[a] power of attorney crestes an agency and thisestablishesthe
fiduciary relationship which exists between aprincipa and agent.” Friend, 162 W. Va. a 928, 253
S.E.2d at 530.% Friend further stated:

A cordlary tothefidudary prindpleisthe rulethet apresumption

¥ n Syllabus point 1 of Sutherland v. Guthrie, 86 W. Va. 208, 103 S.E. 298 (1920), this
Court articulated the following standard of conduct for an agent:

Inthe conduct of hisprincipd’ sbusnessan agent isheld to the
utmogt good faith, and will not be dlowed to use hisprincipd’ s property
for hisown advantage, or to derive secret profitsor advantagesto himsdlf
by reason of therdation of principa and agent exigting between himand
his principal.



of fraud ariseswherethefidudary isshown to have obtained any benefit
from thefiduciary relationship, asstated in 37 Am. Jur. 2d Fraud and
Deceits § 441:
“Thus if in atransaction between patieswho dandina
relationship of trust and confidence, the party inwhomthe
confidenceis reposed obtains an apparent advantage
over the other, heis presumed to have obtained that
advantage fraudulently; and if he seeksto support the
transaction, hemust assumethe burden of proof thet he
hastaken no advantage of hisinfluenceor knowledgeand
that the arrangement is fair and conscientious. . . .
Friend, 162 W. Va at 929, 253 SEE.2d a 530 (additiond citations omitted). We concluded in Friend
that because of thefidudary rdationship between the defendant and Mr. Judy, apresumption of fraud arose
with respect to placing Mr. Judy’ smoney in thejoint accounts, and thet the defendant failed to provethat

the money was a bonafide gift.

Pursuant to Friend, the proper context inwhich to view the asset conveyancesisthat of
afiduciary relationship between B.R. and Tivis. B.R. held agenera power of attorney for Tivisand,
therefore, under Friend afidudiary rdationshipexisted. “Thefidudary duty is‘[a] duty to act for someone
€l s’ shenefit, whilesubordinating one’ spersona intereststo that of the other person. Itisthehighest
standard of duty implied by law[.]’” Elmorev. Sate Farm Mut. Auto. Ins. Co., 202 W. Va. 430,

435, 504 S.E.2d 893, 898 (1998) (quoting Black’s Law Dictionary 625 (6th ed.1990)).

Theevidence a the hearing bel ow established that during thefidudiary rdaionship, B.R.

obtained from Tivis property worth gpproximately $300,000.00, a1993 ToyotaCorollaautomobile,
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proceeds from certificates of deposit of approximately $100,000.00, and annuity proceeds of
$146,671.65. Pursuant to Friend, thisevidence raises apresumption of fraud. Thus, the burden shifts
to B.R. to present evidence to overcomethe presumption.® See Syl. pt. 10, Work v. Rogerson, 152
W. Va 169, 160 SE.2d 159 (1968) (“Whereafiduciary reationship exigsand thereisanindication of
fraud apresumption of fraud arisesand the burden of going forward with the evidencerestsupon the
fiduciary to establishthe honesty of thetransaction.”); Syl. pt. 2, in part, Atkinson v. Jones, 110 W. Va
463, 158 SEE. 650 (1931) (“[I]n acasewhereafiduciary relationship existssand an inference of fraud
arises, theburden of proof isthen onthealleged feasor to establish the honesty of thetransaction.”). See
alsoMarshall v. Marshall, 166 W. Va. 304, 307, 273 S.E.2d 360, 362 (1980) (“[T]helaw requires
that onewho receives property from another with whom he has aconfidentia relationship hasthe burden
of showing that the trandfer wasfar and made with the utmaost good faith.”). Inour review of the evidence

we find that B.R. met his burden of rebutting the presumption of fraud.

For example, the most compelling rebuttal of fraud isthe specific finding made by the
Commissoner thet “[t] here gppear to have been no sgnificant formd actionsteken by B.R., asatorney-in-
fact for decedent, acting under the power of attorney executed by decedent on January 10, 1994.” This
findingwasaitica. It demondrated that the evidence established thet B.R. did nothing improper in causing
Tivisto convey moniesand property to him. Oncethisfinding wasmade by the Commissoner, theNapiers

wererequired to show by apreponderance of the evidencethat B.R. somehow unlawfully obtained the

°As previoudy noted, one son, Jack, olatained property worth over $300,000.00 from Tivis. Jack,
however, hasnot contested the specid commissoner’ sfinding thet thisproperty wasobtained improperly.
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moniesand property from Tivisas* the burden of persuasion never shiftsfrom the complainant tothe
[defendant].” Shepherdstown Volunteer Fire Dep't. v. Sate ex rel. Sate of West Virginia

Human Rights Comm'n, 172 W. Va. 627, 637, 309 S.E.2d 342, 352 (1983).

TheNapierspresented evidenceto show that during the period Tivisconveyed the assts,
1994 t0 1996, he periodically demondrated Sgnsof mentd impairment dueto age. Therewas evidence
that in January of 1996, Tivis physdan prescribed adrug for him called Cognex. Cognex isused totrest
senility and degenerdtivedementia. However, thisevidence, without more, wasinsuffident to st agdethe
conveyances. The Napiers presented no evidence proving that Tiviswastotally or even partialy
incompetent during the period in question. Tivis physician, whose deposition was presented to the
Commissioner, would not opinethat Tiviswasincompetent during thecritical timeperiod. At begt, the
doctor’ sdepogtiontestimony concludedthat Tivishad occasond forgetfulness. Forgetfulnessdoesnot
equa menta incompetence. Moreover, our caselaw doesnot support setting aside conveyances because

of occasional forgetfulness.

V.
CONCLUSION
We concludethat the Napiersfailed to prove by apreponderance of the evidence that
Tivis conveyancesof assetsto B.R. wereunlawful. We, therefore, reverse the judgment of the circuit
court, order that afind judgment be entered in favor of B.R. and further order that the case be dismissed.

Reversed and Remanded.



