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The mgority decison inthiscase violates both the settled law of this Court and the principles of sound

reasoning.

The doctrine of sare deciss mandates that we follow this Court’ s unanimous opinion
in Miller v. Romero, 186 W.Va. 523, 413 SE.2d 178 (1991), in deciding thiscase. Sare decisis
rests upon theimportant prinaplethet thelaw by which people are governed should be “fixed, definite, and
known,” Booth v. Sms, 193 W.Va. 323, 350 n. 14, 456 S.E.2d 167, 194 n. 14 (1995) (citation
omitted), and not subject to frequent modification inthe aosence of compelling reasons. Of course, this
Court doesnat blindly adhereto precedent in every case. “[A]sapractica matter, aprecedent-creating
opinion that containsno extensveandyssof animportant issueismorevulnerableto being overruled[.]”
Satev. Guthrie, 194 W.Va. 657, 679 n. 28, 461 SE.2d 163, 185 n. 28 (1995). However, thein-
depth andyssin Miller remainsasvdid today asit waswhen that opinion was handed down. In Miller,
we explained:

Theplantiff’ sargument for extending thetimelimitations
for wrongful deeth casesignoresacrucid lineof West Virginia
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ca=law interpreting our wrongful desth act. ThisCourt hasheld
thet, unlike ama practice or negligence action, awrongful desth
action is not aright which was recognized at common law. . . .

Without an underlying commorHaw bads wrongful degth
isalegidatively created right.

Miller, 186 W.Va. at 525-26, 413 SE.2d at 180-81. Thewrongful desth act’ slegidativeoriginsare
significant because,

thetwo year limitation upon the bringing of an action for wrongful

death is an integral part of the statute itself and creates

a condition precedent to the bringing of an action. The

conditionismadeabsoluteand, gtrictly spesking, isnot astaiute

of limitations. Thetimefixed by the datute creatingtheright is

one of the components entering into the plaintiff’s right of

recovery. Oncethe Statutory period expires, thereremainsno

foundation for judicial action.
Huggins v. Hospital Bd. of Monongalia County, 165 W.Va. 557, 560, 270 S.E.2d 160, 162-63
(1980) (citations omitted) (emphasis added), superseded on other grounds by rule as stated in

Winston v. Wood, 190 W.Va. 194, 437 S.E.2d 767 (1993).

There has been no change in the wrongful death act since Miller that warrants a
recondderation of theissuebeforeus. Miller iswdl reasoned, in accord with along line of caselaw, and
consistent with asignificant number of casesin other jurisdictions. See, Morano v. . Francis
Hospital, 100 Misc.2d 621, 420 N.Y.S.2d 92 (1979); Eldridge v. Eastmoreland General
Hospital, 307 Or. 500, 769 P.2d 775 (1989), superseded by statute as stated in Kambury v.
Daimler Chryder Corp., 173 Or.App. 372, 21 P.3d 1089 (2001); Fowles v. Lingos, 30

Mass.App.Ct. 435, 569 N.E.2d 416 (1991); Moyer v. Rubright, 438 Pa.Super. 154, 651 A.2d 1139
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(1994); Corkill v. Knowles, 955 P.2d 438 (Wyo. 1998); Gray v. Com., Transp. Cabinet Dept.
of Highways, 973 SW.2d 61 (Ky.Ct.App. 1997); Schultzev. Landmark Hotel Corporation, 463
N.W.2d 47 (lowa 1990); Moreno v. Sterling Drug, Inc., 787 SW.2d 348 (Tex. 1990); Leo v.
Hillman, 164 Vt. 94, 665 A.2d 572 (1995); Trimper v. Porter-Hayden, 305 Md. 31, 501 A.2d 446
(1985); and Milesv. Ashland Chemical Co., 261 Ga. 726, 410 S.E.2d 290 (1991). Accordingly,

there is no sound reason for this Court to overrule Miller.

Inaddition, themgority opinionignoresclear datutory language. It isfundamentd that
“Iw]herethelanguage of agatuteisdear and without ambiguity the plain meaning isto beaccepted without
resorting to therules of interpretation.” Syllabus Point 2, Satev. Elder, 152 W.Va 571, 165 SE.2d
108(1968). Als, “[clourtsalwaysendeavor to giveeffect tothelegidativeintent, but adatutethat isclear

and unambiguous will be applied and not construed.” Syllabus Point 1, id.

W.Va. Code § 55-7-6(d) unequivocally providesthat “[e]very such action shall be
commenced withintwo yearsafter the death of such deceasad person[.]” Thiscode saction unambiguoudy
providesthat degthisthe event that triggersthe running of thetwo-year limitation period. Thereisno blank
inthiscode sectionfor thisCourt tofill in. Accordingly, the Court should gpply the code section asitis

written and resist the temptation to expand its meaning.

Notably, the L egidature has provided an exception to thetwo-year limitation period. According
toW.Va Code 8 55-7-6(d), the limitation period is subject to the provisons of W.Va Code § 55-2-18
which providefor aone-year extenson of the goplicable Satute of limitationsfor indituting an actionwhich
wastimey commenced inthedircuit court and terminated during its pendency upon aground not going to
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Moreover, themgority’ sgpplication of thediscovery ruleto awrongful degth actionis
supefluous. Unlike Stuationswheretheinjured party isnot aware of theinjury whenit occurs, suchas
Cartv. Marcum, 188 W.Va. 241, 423 SE.2d 644 (1992), or isaware of theinjury but isblamelesdy
ignorant of itstrue cause, as Gaither v. City Hospital, Inc., 199 W.Va. 706, 487 S.E.2d 901 (1997),
an dlegedly wrongful deeth putsany person possessing common knowledge and experience on notice that
aposshlecauseof actionexigdsat thetimeof deeth. Inother words, thetimeof degthindicatesan obvious
starting point for inquiry regarding the cause of the decedent’ s desth so that thereisno reasonfor a

discovery rule.

Further, evenif | wereto believethat the discovery rule should be gpplied to wrongful
desth actions, and that thisCourt had the power to do 5o, thisisthewrong caseinwhich to changethelaw.
Therewasabsolutdy no reasonfor thegppd lant in thiscaseto file her wrongful deeth action outsdeof the
two-year limitation period. Thefactsshow thet the gppellant’ sdecedent died on October 17, 1997. Just
three dayslater, on October 20, 1997, after an autopsy was performed, the appellant learned that her
husband died astheresult of an overdose of adrug that was prescribed by the appellees. Nevertheless,
shewaited until October 20, 1999, two years and three days after the decedent’ s degth, to bring a

wrongful death action.

the merits. Taylor v. Sate Workmen’'s Compensation Com'r, 152 W.Va. 609, 615, 165 S.E.2d
613, 615 (1969). ThisCourt hassaid that W.Va Code § 55-2-18 “is designed to remedy the harsh
effect of thegtatute of limitationsand to save acause of action whichisotherwisebarred.” McClungv.
Tieche, 126 W.Va. 575, 577-78, 29 S.E.2d 250, 251 (1944).



Fndly, | an disurbed by this Court’ s continued expangon of the discovery ruleand the
concomitant eroson of statutesof limitations. This Court hasrecognized that “[t]he bas ¢ purpose of
datutes of limitationsisto encourage promptnessin ingtituting actions; to suppress stale demands or
fraudulent daims andtoavaidinconveniencewhich may result from delay inassarting rightsor daimswhen
it ispracticableto assert them.” Morgan v. Grace Hospital, Inc., 149 W.Va. 783, 791, 144 SE.2d

156, 161 (1965) (citations omitted). The majority opinion further impedes these laudable purposes.

In conclusion, the mgority opinion neediesdy overrules recent precedent of this Court;
ignoresthe dear language of W.Va Code 8 55-7-6(d); disregardsthe plain intent of the Legidature; and
further eviscerates satutes of limitations: The opinion crafted by the mgority will do nothing to advance
theinterestsof diligent plaintiffs, whileproviding aidtodilatory and apatheticones. Accordingly, | dissent

to the mgority opinion. | am authorized to state that Justice Davis joins me in this dissent.



