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SYLLABUSBY THE COURT

1 “Appellate review of a drcuit court’'s order granting a motion to dismiss
a complant is de novo.” Syllabus Point 2, Sate ex rel. McGraw v. Scott Runyan Pontiac-
Buick, 194 W.Va. 770, 461 S.E.2d 516 (1995).

2. “Gengdly, a cause of action accrues (i.e, the dSaute of limitations
begins to run) when a tort occurs, under the ‘discovery rule) the statute of limitations is tolled
until a damant knows or by reasonable diligence should know of his dam.” Syllabus Point
1, Cartv. Marcum, 188 W.Va. 241, 423 S.E.2d 644 (1992).

3. “The ‘discovery ruleé is generdly agpplicable to dl torts, unless there is
a clear datutory prohibition of its gpplication.” Syllabus Point 2, Cart v. Marcum, 188 W.Va.
241, 423 SE.2d 644 (1992).

4, “In tort actions, unless there is a clear datutory prohibition toits
goplication, under the discovery rule the datute of limitations begins to run when the plantiff
knows, or by the exercise of reasonable diligence, should know (1) that the plaintiff has been
injured, (2) the identity of the entity who owed the plaintiff a duty to act with due care, and who
may have engaged in conduct that breached that duty, and (3) that the conduct of that entity has
a causa rdation to the injury.” Syllabus Point 4, Gaither v. City Hospital, Inc., 199 W.Va
706, 487 S.E.2d 901 (1997).

5. “The two-year period which limts the time in which a decedent's

representative can file quit is extended only when evidence of fraud, misrepresentation, or



concedment of materid facts surrounding the deeth is presented.”  Syllabus Point 2, Miller
v. Romero, 186 W.Va. 523, 413 S.E.2d 178 (1991).

6. Because the wrongful desth act dleviates the harshness of the common
law, it isto be given aliberd congtruction to achieve its beneficent purposes.

7. The discovery rule, as set forth in Gaither v. City Hospital, 199 W.Va
706, 487 SE.2d 901 (1997), applies to actions arisng under the wrongful desth act. To the
extent that Miller v. Romero, 186 W.Va 523, 413 SE.2d 178 (1991) corflicts with this
holding, it is overruled.

8. In a wrongful death action, under the discovery rule, the statute of
limitation contained in W.Va. Code, 55-7-6(d) [1992] begins to run when the decedent’s
representative knows or by the exercise of reasonable diligence should know (1) that the
decedent has died; (2) that the death was the result of a wrongful act, neglect, or default; (3)
the identity of the person or entity who owed the decedent a duty to act with due care and who
may have engaged in conduct that breached that duty; and (4) that the wrongful act, neglect or

default of that person or entity has a causa relation to the decedent’ s death.



Starcher, Justice:

In this aoped from the Circuit Court of Kanawha County, the appedlant
chdlenges the drcuit court’'s dismissal of her wrongful death action. The circuit court ruled
that the discovery rule does not gpply to tall the 2-year statute of limitation in wrongful death
actions, and concluded that the appellant’s lawsuit -- which was filed 2 years and 3 days after
the decedent’ s degth -- was untimely.

As st forth below, we reverse the circuit court’s dismissal order, and hold that

the discovery rule may be gpplied to toll the statute of limitation in wrongful deeth actions.

l.
Facts & Background

The appdlant, Paricia Lou Bradshaw, filed a wrongful death complant in the
indant action individudly and as the adminidrarix of the estate of her husband, James J.
Bradshaw. On October 17, 1997, Mr. Bradshaw died due to an overdose of the prescription
drug propoxyphene, also known as Darvocet.

The gppellant's complaint aleged that Mr. Bradshaw had a longstanding history
of abusng controlled prescription drugs. The agppellant's complaint further aleged that Mr.
Bradshaw's tregting physidans -- appellees David L. Soulsby, A.C. Vdasguez, Alberto C. Leg,
and Kenneth McNell -- knew about Mr. Bradshaw’s history of drug abuse. The appelant

contended that because of the foreseesbility that Mr. Bradshaw might take a lethal overdose



of drugs, the appellees breached their duty of care to Mr. Bradshaw by prescribing for him
narcotics and other controlled substances, including propoxyphene.

The appdlant states that on October 17, 1997 she was unaware of the cause of
Mr. Bradshaw’'s death. An autopsy was performed, and on October 20, 1997, the appellant
contends that she fird learned that her husband had died as the result of an overdose of a drug
that was prescribed by the appellees.

The appellant filed the instant wrongful death action on October 20, 1999, 2
years and 3 days after Mr. Bradshaw’s death. The appellees filed motions to dismiss the action,
contending it was barred by the 2-year statute of limitation contained in the wrongful deeth act,
W.Va. Code, 55-7-6(d) [1992]. The appdlant countered that she did not discover the existence
of a wrongful death cause of action until she learned of the autopsy results on October 20,
1997, and therefore took the postion that the 2-year period was not triggered until that date
under the “discovery rule”

In an order dated February 14, 2000, the circuit court concluded that the
discovery rue does not apply to wrongful death actions. The circuit court relied upon our
holding in Miller v. Romero, 186 W.Va 523, 413 SE.2d 178 (1991), where we dstated at
Syllabus Point 2 that the dtatute of limitation in wrongful death actions “is extended only when
evidence of fraud, misrepresentation, or concedment of material facts surrounding the death
is presented.”  The circuit court therefore dismissed the appelant's action againgt the
appellees as barred by the tatute of limitation.

The appellant now appedl s the circuit court’ s February 14, 2000 order.



1.
Sandard of Review

In the indant case, the circuit court granted the appellees motion to dismiss the
gopellant’'s complaint. “Appellate review of a circuit court's order granting a motion to dismiss
a complaint is de novo.” Syllabus Point 2, State ex rel. McGraw v. Scott Runyan Pontiac-

Buick, 194 W.Va 770, 461 S.E.2d 516 (1995).

I1.
Discussion

We begin our discusson by noting that no discovery was conducted upon the
gopelant’'s complaint. On the limited record presented, we are therefore not caled upon to
address the meits of the appdlant’'s dams. We are asked only to examine the propriety of
the drcuit court’s digmissa of the gppdlant’s wrongful death action under the 2-year statute
of limitationin W.Va. Code, 55-7-6(d) [1992].

Whenever the death of a person is “caused by wrongful act, neglect, or default,”
West Virginids wrongful death dtatutes dlow certain individuals to bring actions to hold the
party who caused the death lidble See W.Va. Code, 55-7-5 to -7. The statute of limitation,
found in W.Va. Code, 55-7-6(d), requires that “[e]lvery such action shdl be commenced within

two years after the death of such deceased person[.]™*

W.Va. Code, 55-6-7(d) states:
Every such action shdl be commenced within two years after the
death of such deceased person, subject to the provisons of
(continued...)



In the ingant action, the gppdlant contends tha the running of the 2-year
limitation period should be “tolled” through the operation of the “discovery rule” Under the
discovery rule, a statute of limitation is tolled and does not begin to run until a clamant knows
or by reasonable diligence should know of his dam. Syllabus Point 1, Cart v. Marcum, 188
W.Va 241, 423 SE.2d 644 (1992). “The ‘discovery rul€ is generdly applicable to dl torts,
unless there is a clear atutory prohibition of its application.” Syllabus Point 2, Cart v.
Marcum. We claified the dements a person must show to benefit from the equitable
provison of the discovery rue in Syllabus Point 4 of Gaither v. City Hospital, Inc., 199
W.Va. 706, 487 S.E.2d 901 (1997):

In tort actions, unless there is a clear statutory prohibition to its

goplication, under the discovery rue the daute of limitations

begins to run when the plantff knows, or by the exercise of

reasonable diligence, should know (1) that the plaintiff has been

injured, (2) the identity of the entity who owed the plaintiff a duty

to act with due care, and who may have engaged in conduct that

breached that duty, and (3) that the conduct of that entity has a

causd reation to the injury.

The gppdlant argues that there is no clear datutory prohibition to the application of the
discovery rule to tort actions filed under the wrongful deasth act. The appelant further argues

that a plantff does not have the ability or an obligatiion to file an action for wrongful desth

1(....continued)
section eighteen, atide two, chapter fifty-five The provisons
of this section shdl not gpply to actions brought for the death of
any person occurring prior to the fird day of July, one thousand
nine hundred eighty-eight.



until he or she knows, or by reasonable diligence should know, that the death was caused by a
particular individud’s wrongful act.

In support of her argument, the gppelant directs our attention to cases from
other jurisdictions where courts have ruled that the discovery rule gpplies to wrongful death
actions. See Callins v. Sotka, 81 Ohio St.3d 506, 692 N.E.2d 581 (1998) (overuling 1991
case, court hdd discovery rule applied to wrongful death actions, and wrongful death dam did
not accrue until court sentenced defendant for decedent’s death); Hanebuth v. Bell Helicopter
International, 694 P.2d 143 (Alaska 1984) (discovery rule tolled satute of limitation, and
wrongful death dam did not accrue until helicopter wreckage and bodies of decedents were
discovered 8 years after accident).

The appellees respond by arguing that this Court has previoudy rgected the
application of the discovery rule to wrongful desth actions, citing to Miller v. Romero, 186
W.Va 523, 413 S.E.2d 178 (1991).

We mug therefore revist our decison in Miller v. Romero to detemine
whether the discovery rule can be used to toll the 2-year datute of limitation for a wrongful
degth dlam contained in W.Va. Code, 55-7-6(d).

In Miller v. Romero, the Court addressed a Situation where a doctor had dlegedly
committed mapractice in the treetment of a patient, but then concedled the reasons for the
patient's death from her parents. The doctor had apparently gone so far as to attribute the
patient’s death to “God's will,” and pad part of the family’s funeral bills. The patient’s parents

did not learn that their daughter's death mignt have been the result of the doctor’s error, and



did not file a wrongful deeth action, until nearly 3%z years after their daughter died. 186 W.Va
at 524, 413 SE.2d at 179.

In Miller v. Romero, the Court was asked, in a certified question from the drcuit
court, to determine if the 2-year limitation period could be tolled by the discovery rule. We
dated that “a wrongful desth action is not a right which was recognized a common law,” but
is ingtead “a legidatively created right.” 186 W.Va at 526, 413 SE.2d at 181. We concluded
that the 2-year time limitation is a “condition precedent to the bringing of [a wrongful desth]
action,” and therefore “[tlhe statute cannot be interpreted under common law.” 186 W.Va. a
526-27, 413 SE.2d at 181-82. We have interpreted this portion of Miller v. Romero as
meaning that “the discovery rule does not operate to toll the two-year filing period for
wrongful death dams” Harrison v. Davis, 197 W.Va 651, 660, 478 SE.2d 104, 113
(1996). See also, Pennington v. Bear, 200 W.Va. 154, 488 S.E.2d 429 (1997).

However, the Court wert on to date that it was “troubled by the potentia
inequity in cases where a phydcian activdy concedls mdpractice from the decedent’s
representatives.” 186 W.Va. at 527, 413 SE.2d at 182. The Court believed that restricting the
decedent’s representatives from filing an action under such circumstances would be *“contrary
to both the remedid purpose of this statute and the public policy of this State to provide equity
for those injured by the negligence of another.” 1d. On these facts, the Court ruled that the 2-
year period could be equitably extended under some circumstances:

The two-year period which limits the time in which a decedent’s
representative can file auit is extended only when evidence of



fraud, misepresentation, or concealment of materia facts
surrounding the deeth is presented.

Syllabus Point 2, Miller v. Romero.

After a careful reading of Miller v. Romero, it is clear the case is internally
contradictory and fundamentdly flawed in its reasoning. On the one hand, the case holds that
“the right to sue for a wrongful death is created purdy by statute” -- and therefore, the wrongful
death statutes cannot be interpreted under the common law to indude any equitable tolling
provison. But on the other hand, the case holds that it would be “contrary to both the remedial
purpose of this datute and the public policy of this State” to allow a tortfeasor to avoid a
wrongful death action through fraud, misrepresentation or concealment -- and therefore
interprets the wrongful death datutes to include an equitable, common law tolling provision.
These opposing postions are incondsent -- ether the datute of limitation in wrongful death
actions can, or it cannot, be congtrued to indude an equitable, common law talling provison.
Miller v. Romero takes both positions.

We mud therefore examine the dtatute of limitation for a wrongful death action
contaned within W.Va. Code, 55-7-6(d) in ligt of the sandard rules of datutory
interpretetion.

The essentid, beneficid purpose of the wrongful death act is “to compensate the
beneficiaries for the loss they have suffered as a result of the decedent’s death.” White v.
Gosiene, 187 W.Va. 576, 582, 420 S.E.2d 567, 573 (1992). See also, Walker v. Walker, 177

W.Va. 35, 350 S.E.2d 547 (1986); Wilder v. Charleston Transit Co., 120 W.Va. 319, 197 SE.



814 (1938); Swope v. Keystone Coal & Coke Co., 78 W.Va. 517, 89 S.E. 284 (1916);
Richardsv. Riverside Iron Works 56 W.Va. 510, 49 S.E. 437 (1904).

We have repeatedly recognized that because the wrongful death act aleviates the
harshness of the common law, it is to be gven a liberd construction to achieve its beneficent
purposes. See, eg., Farley v. Sartin, 195 W.Va. 671, 680, 466 S.E.2d 522, 531 (1995)
(“[OJur prior decigons . . . firmly established that W.Va. Code, 55-7-5, is a remedid Statute
and should be liberdly construed.”); Martin v. Smith, 190 W.Va. 286, 292, 438 SE.2d 318,
324 (1993) (“West Virginids wrongful desth dtatute is remedid, and is liberdly construed to
effect the Legidature's intent.”); Baldwin v. Butcher, 155 W.Va. 431, 184 S.E.2d 428 (1971);
City of Wheedling ex rel. Carter v. American Casualty Co., 131 W.Va. 584, 590, 48 S.E.2d
404, 408 (1948) (“The datute, being remedid, should be liberdly construed.”); Wilder v.
Charleston Transit Co., 120 W.Va. 319, 322, 197 S.E. 814, 816 (1938) (“The policy of the
gatute is remedid and not punitive”); Richards v. Riverside Iron Works 56 W.Va. 510, 515,
49 SE. 437, 438 (1904) (“The datute is remedid, and should be construed liberdly for the
purpose of carrying out the legidative intent.”).

We have consgently “given more than lip sarvice to this rule of liberd
congtruction.” Bond v. City of Huntington, 166 W.Va. 581, 586, 276 S.E.2d 539, 542 (1981).
As one commentator states, in examining the wrongful deeth acts of other states:.

[Wrongful death datutes] represent a remedid policy that has

become firmly imbedded in modern jurisorudence.  Where the

extent of the damages recoverable for wrongful death is measured

by the actual injury sudaned, these satutes should be liberally
construed to accomplish their remedid purpose. But many of the



decisons in the past, and a few of the later ones as well, have

crippled the operation of the legidation by employing a narrow

congtruction on the bads that these datutes are in derogation of

the common law. The modern authorities are in agreement that

the objective and spirit of this legidaion shoud not be thwarted

by atechnicd gpplication.
3A Sutherland Statutory Construction 8 71.05 (5th Ed. 1992). We must therefore endeavor
to ensure that the objective and spirit of our wrongful desth act is not “thwarted by a technical
goplication.”

Many of our prior decisons examining the 2-year time limit contained in W.Va.
Code, 55-7-6(d) have ignored the remedid nature of our wrongful death act, and found --
because the act is in derogation of the common law -- that the limitation period is an eement
of a wrongful death cause of action. Miller v. Romero is founded upon many of these cases.
For example, in Lambert v. Ensign Manufacturing Co., 42 W.Va. 813, 26 S.E. 431 (1896),
we hdd that because a wrongful death cause of action did not exist a& common law, the two
year limitation period “is made an essential element of the right to sue, and it must be accepted
in dl respects as the datute gives it. And it is made absolute, without saving or qudification
of any kind whatever.” 42 W.Va. at 817, 26 S.E. at 431. See also, Roser v. Garron, Inc., 156
W.Va 861, 199 S.E.2d 50 (1973); Smith v. Eureka Pipe Line Co., 122 W.Va. 277, 8 SE.2d
890 (1940).

Each of these earlier decisons is premised soldy on the wrongful death act

being in derogation of the common law, and each then proceeds to give the 2-year limitation

contained in W.Va. Code, 55-7-6(d) a narrow congtruction. We believe this reasoning is



improper because the wrongful deeth act is plainly a remedid enactment entitled to a liberd
condruction.  We therefore rgect this line of cases, and determine that we should examine
the wrongful deeth act in light of its remedid purposes.

To mantan an action for wrongful deeath, a beneficiary must show two specific
elements. that a person has died, and that the deasth was caused by a wrongful act, neglect or
default. The datute creating a wrongful desth cause of action, W.Va. Code, 55-7-5 [1931],
daes amply:

Whenever the death of a person shdl be caused by wrongful act,
neglect, or default, and the act, neglect or default is such as would
(if death had not ensued) have entitled the party injured to
mantan an action to recover damages in respect thereof, then,
and in every such case, the person who, or the corporation which,
would have been lidble if death had not ensued, shdl be ligdle to
an action for damages, notwithstanding the death of the person
injured, and athough the death shal have been caused under such
circumstances as amount in law to murder in the firg or second
degree, or mandaughter.

We have interpreted this language to mean that:

Under the express provisons of the wrongful desth datute, in

order to mantan an action for wrongful death there must be the

death of a person and the death must be caused by such wrongful

act, neglect or default as would, if death had not ensued, have

entitted the party injured to mantan such action to recover

damages for such wrongful desth.
Baldwin v. Butcher, 155 W.Va. at 437, 184 S.E.2d at 431-32.

We find nothing in the language of W.Va. Code, 55-7-5 which explictly makes
the limitation period a condition precedent to the filing of an action. “It is not for this Court

arbitrarily to read into [a statute] that which it does not say. Just as courts are not to eiminate

10



through judicid interpretation words that were purposdly included, we are obliged not to add
to statutes something the Legidaure purposdy omitted.” Banker v. Banker, 196 W.Va 535,
546-47, 474 SE.2d 465, 476-77 (1996). W.Va. Code, 55-7-5 does not, as an dement of the
cause of action, require an action to be filed within 2 years, and we decline to read into the
datute something which it does not say.

A separate statute, W.Va. Code, 55-7-6, sets forth a lig of the beneficiaries of
a wrongful death action and the aforementioned 2-year time limit within which they must file
an action. We cannot conceive of how a beneficiary could be required to bring an action --
within 2 years of a person’s death -- without knowledge that the person has died, without
knowledge that the death was caused by the wrongful act, neglect, or default of another
individud, or without knowledge of the identity of that individua. It is precisdly these
dtuations, where a beneficiary reasonably lacks knowledge of these eements necessary to
prove a case, where the discovery rule was intended to apply.

Cases from other juridictions set forth factua scenarios where harsh and absurd
outcomes would have resulted, if the discovery rule had not been applied to toll the statute of
limitation in a wrongful death action. One example comes from Alaska, where the plantiff’s
decedents were killed in a helicopter crash in a remote area, and the wreckage -- as well as a
mechanica defect caused by the defendant helicopter manufecturer -- was not discovered for
8 years. Hanebuth v. Bdl Helicopter International, 694 P.2d 143 (Alaska 1984). See also
Praznik v. Sport Aero, Inc., 42 IlIl.App.3d 330, 355 N.E.2d 686 (1976) (plane crashed in

remote area and was not found until 2 years and 8 months later). Another example is where the

11



plantiffs decedent was killed in a car wreck caused by a drunk driver, but the body not
identified for nearly 3 years. Myers v. McDonald, 635 P.2d 84 (Utah, 1981).2 And the mogt
extreme example is where the plantiff’s decedent was murdered, and either the body not
discovered or the murderer not identified for several years. Collins v. Sotka, 81 Ohio St.3d
506, 692 N.E.2d 581 (1998)°. See also Fulton Co. Adm'r v. Qullivan, 753 So.2d 549 (Fla
1999); Allred v. Chynoweth, 990 F.2d 527 (10th Cir. 1993); Howell v. Murphy, 844 SW.2d
42 (Mo.App. 1992). These courts recognized that it is “profoundly unfar to deprive a litigant
of his rigt to bring a lavait before he has had any reasonable opportunity to do s0.”

Hanebuth, 694 P.2d at 147. These courts therefore dlowed the plaintiffs to benefit from the

2In Myers, the plantffs were the guardians of a 14-year-old boy named “Bobbie.”
When the boy disappeared, the police listed the boy as a “runaway” rather than a “missng
person,” which would have resulted in an automatic check of the locad morgue. The boy had
been killed while riding as a passenger in a car that collided with a large tree, and was identified
as “Joey.” The plantiffs were not taken to the morgue, and did not identify the boy, until nearly
3 years later.  On these facts, the Utah Supreme Court found that the plaintiffS wrongful death
cause of action agang the drunk driver of the car did not accrue until they discovered the death
of the boy.

3In Caollins, the plantiff's decedent was abducted and murdered, and her body found 5
months later. Two months after the body was found, the defendant was indicted and pled guilty.
The plantiff filed a wrongful death action 2 years after the defendant was sentenced -- but 2
years and 7 months after the decedent’s death. The Ohio Supreme Court applied the discovery
rue to the 2-year datute of limitation to “prevent inequities that occur when a statute of
limitations is rigidy followed.” Callins, 81 Ohio St.3d a 510, 692 N.E.2d at 584. The court
concluded:

It isillogica to pendize the victim's survivors, who have dready
auffered a great loss, by shortening or extinguishing the time in
which they may bring a wrongful death lawsuit. To do so merely
rewards the criminal defendant.

12



equitable effects of the discovery rule, and dlowed the datute of limitation to be tolled until
the plaintiffs discovered the wrongful death of their decedent.

Examining our wrongful death statutes, we find no clear statutory prohibition to
the agpplication of the discovery rue to W.Va. Code, 55-7-6(d). We therefore conclude that
the discovery rule, as st forth in Gaither v. City Hospital, supra, applies to actions arising
under the wrongful death act. To the extent that Miller v. Romero, supra, conflicts with this
hading, it is overruled. In a wrongful desth action, under the discovery rule, the Statute of
limitation contained in W.\Va. Code, 55-7-6(d) begins to run when the decedent’s
representative knows or by the exercise of reasonable diligence should know (1) that the
decedent has died; (2) that the death was the result of a wrongful act, neglect, or default; (3)
the identity of the person or entity who owed the decedent a duty to act with due care and who
may have engaged in conduct that breached that duty; and (4) that the wrongful act, neglect or
default of that person or entity has a causa relation to the decedent’ s death.

If we were to continue to gpply the reasoning used in Miller v. Romero, and the
discovery rule was not applied to wrongful death actions, “a tortfeasor whose conduct has been
SO grievous as to cause death would be exonerated, while another tortfeasor, guilty of the same
conduct except for the fortuity that it medy caused injury, would be hdd respongble”
Hanebuth, 694 P.2d at 147. We refuse to atribute to the Legidature any intent to adopt such
anirrationd result.

In the indant case, the record suggests that the appellant first discovered that her

hushand's death may have been caused by the wrongful act, neglect or default of the appellees

13



on October 20, 1997. Accordingly, under the discovery rule the wrongful deeth action filed
by the gopdlant on October 20, 1999 was timdy, and the drcut court erred in dismissng the

plantiff’s action.

V.
Conclusion

The February 14, 2000 order of the drcuit court is reversed, and the case
remanded for further proceedings.

Reversed and Remanded.
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