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JUSTICE MAYNARD delivered the Opinion of the Court.
CHIEF JUSTICE MCGRAW dissents and reserves the right to file a dissenting opinion.



SYLLABUSBY THE COURT

1. “Indetermining whether thereissufficient evidenceto support ajury verdict the
court should: (1) consder theevidence mod favorableto theprevailing party; (2) assumetha dl conflicts
intheevidence wereresolved by thejury infavor of the prevailing party; (3) assumeasproved dl facts
which the prevailing party’ sevidencetendsto prove; and (4) giveto the prevailing party the benefit of all
favorableinferences which reasonably may be drawn from thefactsproved.” Syllabus Point 5, Orr v.
Crowder, 173 W.Va 335, 315 S.E.2d 593 (1983).

2. Inan ongoing action, inwhich nofina order hasbeen entered, atrid judge hasthe
authority to recongder hisor her previousrulings, induding an order grantinganew trid. Sinceatrid court
has plenary power to reconsder, revise, dter, or amend aninterlocutory order, the court has the power
to take any action with respect to an order granting a new trial.

3. “Falureto comply with therequirementsof Rule52(a), W.VaR.C.P. authorizes
the appdlate court to make independent factua determinations without resorting to remand where the
record contains sufficient dispositive factsfor decison.” Syllabus Point 1, Tomkiesv. Tomkies, 158
W.Va. 872, 215 S.E.2d 652 (1975).

4, “Inthisjurisdictionthe burden of proving damagesby apreponderance of the
evidence restsupon theclamant|.]” Syllabus Point 4, in part, Sammons Bros. Cong. Co. v. Elk Creek
Coal Co., 135 W.Va. 656, 65 S.E.2d 94 (1951).

5. ““[ T]he proper meesure of damagesin. . . casesinvolving building contractsisthe

cog of repairing the defects or completing thework and placing the condtructioninthe condition it should



have been if properly done under the agreement contained in the building contract.” Seinbrecher v.
Jones, 151 W.Va. 462, 476, 153 S.E.2d 295, 304 (1967).” Syllabus Point 2, Trenton Const. Co.,
Inc. v. Sraub, 172 W.Va. 734, 310 S.E.2d 496 (1983).

6. “The generd rulewith regard to proof of damagesisthat such proof cannot be
sustained by merespeculation or conjecture.” SyllabusPoint 1, Soencer v. Seinbrecher, 152W.Va
490, 164 S.E.2d 710 (1968).

1. “Compensatory damages recoverable by an injured party incurred through the
breach of acontractua obligation must be proved with reasonable certainty.” Syllabus Point 3, Kentucky

Fried Chicken of Morgantown v. Sellaro, 158 W.Va. 708, 214 S.E.2d 823 (1975).



Maynard, Justice:

Demar and Helen Taylor, the gopdlants and plaintiffsbelow, oped the August 1, 2000
order of the Circuit Court of Randolph County which granted post-verdict judgment asametter of law on
behdf of the gppdleeand defendant beow, ElkinsHome Show. The Taylorsraseseverd issueson goped

to this Court. After careful consideration of these issues, we affirm the judgment of the circuit court.

FACTS

Ddmar and Hden Taylor purchased adouble-wide mobile homefrom ElkinsHome Show
for $55,569.35. Thispriceinduded ingdlation, thelaying of aconcretefooter, and congtruction of anon-
weight-bearing perimeter block wall around the bottom of thehome. Defendant below, United

Contracting, Inc., was hired by Elkins Home Show to install the home.*

After movinginto thar new home, the Taylors complaned to Elkins Home Show about

severd dleged defectsin both theinterior and foundation of thehome? OnMay 22, 1998, the Taylors

'Soedificdly, United Contracting ingtalled thefootersand trangported thehouse. Redl Rock Stone
and Masonry washired by United Contracting toingtd| the perimeter block wall. Red Rock Stoneand
Masonry was not a party below.

The Taylorsdsofiled acomplaint with the State Director of Manufactured Housing. The Director
Issued acitation againg United Contracting after it found thet thefooter of the Taylors housewasnat laid
degp enough. Evidencewasadmitted at trid that Mr. Taylor wasresponsblefor moving aportion of the
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sued ElkinsHome Show and United Contracting aleging breach of expressandimplied warrantiesand
violaion of the Magnuson-Moss Warranty Act, 15 U.S.C. §2301, et seq1.° Specificaly, the complaint
aleged that the footer was not ingtalled below the frogt line; the perimeter block wall was cracked; the
heeting system was inadequate; severa doorswere not properly digned; and someroof shingleswere

loose.

Atatwo-day trid on August 17 and 18, 1999, the Taylorstestified of various problems
withtharr home They a0 presented thetestimony of Leff Moore, Executive Director of theWest Virginia
Manufactured Housing A ssociation, aprivate, nonprofit group, who testified of variousdefectsinthe
home sinterior. Hetedtified further, however, that al of these defects, except one, weretheresponsibility
of the manufacturer, not the retailer. The one problem which he deemed the respongihility of ElkinsHome
Show, concerned an overlapping carpet seam.  However, he was prevented by the circuit court from
giving an esimate of thecodt of repair of the seam becausethe estimatewas not egrlier disdlosedto Elkins
Home Show. TheTaylorsaso presented thetestimony of E.J. Merritt, agenera contractor, who testified
that hegave Mr. Taylor an edimate of $26,907.00 for completdy replacing thefooters and perimeter block

wall.

top soil off of thefooter, and the Director testified that shewould not haveissued acitation againg United
Contracting had she known that the violation was Mr. Taylor’ s fault.

*The central purpose of the Magnuson-Moss Warranty Act isto provideamore effective
mechanism for consumer claimsinvolving comparatively small amounts of damages. SeelnRe
Bridgestone/Firestone, Inc. Tires Products Liability Litigation, 155 F.Supp.2d 1069 (S.D.Ind.
2001).



Atthedoseof theTaylors case, United Contracting and Elkins Home Show moved for
judgment asamétter of law, and the drcuit court took the motions under advisement. The defendantsthen
put on evidencethat Mr. Taylor caused thefooter’ sinadequate depth by removing dirt off thetop of the
footer in order to smooth theland and provide greater crawl space under thehouse. The defendantsdso
presented evidencethat Mr. Taylor cracked the perimeter block wall with the bucket of hisbackhoewnhile

installing adrain.

The defendants renewed their motionsfor judgment asametter of law at thecloseof dl
of theevidence. The motionsagain weretaken under advisement by the arcuit court. Also, & thistime,
thecircuit court granted the defendants motionto exclude Mr. Merritt’ swritten repair estimatebecauise
of itsgpeculaive nature. Inaddition, dueto theinsufficdency of the evidence on the dleged interior defects,
the parties agread to excludetheseitems from the verdict form, and to indude only dleged damageto the
footers piers, perimeter block work, aswell asannoyance and inconveniencedameages. Thejury returned
averdict infavor of United Contracting, and it isnot a party on apped.* However, thejury found that
ElkinsHome Show vidlated expressand implied warrantiesmadeto the plaintiffs, and dsofailed to make

repairsto defectsin the home after repeated demands.® Thejury awarded damages of $4,000 for the

*On November 2, 1999, thecircuit court entered ajudgment order which dismissed United
Contracting with prejudice on the merits.

Becausethedleged interior defectswerenot induded ontheverdict form, thefact thet theverdict
form parmitted thejury to find that Elkins Home Show failed to make reparsto defectsin the home after
repeated demandsisinexplicable. Thisisespecidly soinlight of thefact that thecircuit court indructed
thejury that “the Flantiffs daimsagaing the Defendants, United Contracting and EIlkinsHome Show, are
limited to damsof breach of implied warranty concerning thefootersand block skirtingingtdled at the
residence. As such, those are the only claims that you can consider against the Defendants.”
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perimeter block wall and aggravation and inconvenience damages of $14,142.00

On August 23, 1999, Elkins Home Show filed arenewed mation for judgment asametter
of law. Thejury verdict order wasentered on September 3, 1999. On October 20, 1999, thecircuit court
denied ElkinsHome Show' smotion for judgment asametter of law but granted anew trid onthesole
Issueof theblock wall. On November 3, 1999, ElkinsHome Show filed aW.VaR.C.P. Rule 60(b)(6)
motion for recondderation in which it argued, inter alia, that the circuit court failed to specify grounds
for anew trid, improperly awarded anew tria where none of the partieshad moved for anew trid, and
falled to addressthe sufficiency of the Taylors case-in-chief. AtaNovember 29, 1999 hearing, Elkins
Home Show’ smation for recons deration wastaken under advisament. OnMay 24, 2000, ElkinsHome
Show filed its second renewed motion for judgment asametter of law. On August 1, 2000, the circuit
court granted ElkinsHome Show’ ssacond renewed motion for judgment asamatter of law. TheTaylors

now appeal this order.

STANDARD OF REVIEW

WhenthisCourt reviewsadrcuit court’ sgrant of pogt-verdict judgment asameatter of law,
we are mindful that,
In determining whether thereis sufficient evidence to

support ajury verdict the court should: (1) congder the evidence
mod favorableto the prevaling party; (2) assumethat dl conflicts
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intheevidencewereresolved by thejury infavor of theprevaling

paty; (3) assumeasproved dl factswhich the prevailing party’ s

evidencetendsto prove; and (4) giveto the prevalling party the

benefit of dl favorableinferenceswhich reasonably may bedravn

from the facts proved.
SyllabusPoint 5, Orr v. Crowder, 173W.Va. 335, 315 S.E.2d 593 (1983). Concerning our standard
of reviewing acircuit court’s grant of post-verdict judgment as a matter of law, we recently stated:

We apply ade novo standard of review tothegrant .. . of a. .

. post-verdict motion for judgment asamatter of law. After

considering the evidence in the light most favorable to the

nonmovant party, wewill susainthegranting or denid of a. ...

post-verdict motion for judgment asamaiter of law when only

one reasonable conclusion as to the verdict can be reached.
Gillinghamv. Sephenson, 200 W.Va 741, , 551 SE.2d 663, 667 (2001) (citation omitted). We

now proceed to consider the Taylors arguments with the above standard as our guide.

DISCUSSION

A. Propriety of Second Renewed Motion for Judgment as a Matter of Law

Fr, the Taylorsassart thet the dircuit court waswithout jurisdiction to grant EIlkinsHome
Show’ ssacond renewed motion for judgment asametter of law which wasfiled more than eight months
after theverdict order wasentered. The Taylorsarguethat Rule 50(b) of theWest VirginiaRulesof Civil

Procedure doesnot providefor asecond renewed motion for judgment asameiter of law morethanten



days after entry of judgment.® Also, the Taylors assart that thereis no provision under the rulesof civil
procedurefor amotion for recongderation. Fndly, they contend that the second renewed motion cannot
be consdered aRule 60(b) motion because Rule 60(b) isdesigned to address mistakes attributableto
gpedid drcumgtances, not erroneous gpplicationsof thelaw. According tothe Taylors, thecrcuit court’s
August 1, 2000 order, granting judgment asamatter of law, was merely agrant of the same pogt-tria

motion that had already been denied.’

Whilethe Taylors are correct in assarting that the second renewed motion cannot be
consdered aRule60(b) motion, and that Rule 50(lb) does not specificdly providefor asecond renewed
motion for judgment asamaiter of law morethan ten daysafter entry of judgment, wedo not find these
argumentsdigpogtive. Thisisbecause a thetime Elkins Home Show madeitsMay 24, 2000 maotion,

there was no standing judgment order. Accepting that the September 3, 1999 Jury Verdict order

*Thereisno dispute that Elkins Home Show’ sorigind renewed motion for judgment asametter
of law, filed on August 23, 1999, was timely.

InitsNovember 3, 1999 mation, ElkinsHome Show argued that it wasimproper for thecircuit
court to grant anew trid inlight of thefact thet it did not request anew trid inits motion for judgment as
amatter of law. Thisisincorrect. “The court dwayshasthe discretion to order anew trid rather thana
judgment asamatter of law, evenif themovant sought only ajudgment and did not dso seek anew trid.”
7 James Wm. Moore, Moore’'s Manual: Federal Practice Forms, 22-156 (2001).

Wenotedsothat ElkinsHome Show’ sNovember 3, 1999 Mation for Reconsderation”
of thedircuit court’ sorder granting anew trid wasimproperly mede pursuant to Rule 60(b)(6). By itown
terms, Rule 60(b) appliesonly to motionsfor relief from “afinal judgment, order, or proceeding.”
(Emphedsadded.) Thedrcuit court’ sorder denying Elkins Home Show’ smation for judgment asametter
of law and granting anew trid was not afind judgment but rather an interlocutory order. Thesefacts,
however, do not affect our decision in this case.



wastheentry of judgment, the drcuit court subsequently granted anew trid. “Anorder granting anew trid
Isinterlocutory and destroysthefindity of thejudgment.” Coleman v. Sopher, 201 W.Va. 588, 605,
499 S.E.2d 592, 609 (1997), quoting 12 JamesWm. Moore et al., Moore' s Federal Practice, 8
59.43[1] (3d ed. 1997) (citations omitted). Becausetherewasnofind judgment a thetime ElkinsHome

Show filed its second renewed motion, the motion could not have been untimely.

Further, wergect the Taylorsargument that therulesof civil proceduredo not providefor
amotion for reconsideration under these circumstances. This Court has stated,
In an ongoing action, atria judge hasthe authority to
recongder hisor her previousrulings, incduding an order granting
anew trid. ... Since[atrial] court has plenary power to
reconsider, revise, dter, or amend an interlocutory order, the
court hasthe power to take any action with respect to an order
granting anew trial.”
Id. Therefore, we bdlievethat the circuit court had plenary authority to reconsider its October 20, 1999
order granting anew trid. Inlight of thisauthority, ElkinsHome Show’ sMay 24, 2000 motion may best
be“viewed asaroutine request for recongderation of aninterlocutory . . . decison. . .. Suchrequestsdo
not necessaxily fal withinany spedific. . . Rule. They rdy ontheinherent power of therendering . . . court
to afford such relief from interlocutory judgments. . . asjusticerequires.” Sateexre. Craftonv.
Burnside, 207 W.Va. 74, 77,528 S.E.2d 768, 771 (2000), quoting Greenev. Union Mutual Life
Ins. Co. of America, 764 F.2d 19, 22 (1« Cir. 1985). Wethereforefind that the circuit court clearly
retained itsauthority to vacateitsorder granting anew tria and to grant judgment asamaiter of law on

behalf of Elkins Home Show.



B. Alleged Inadequacy of Order Granting Judgment As A Matter Of Law

Second, the Taylorscomplainthat thedrcuit court’ sAugust 1, 2000 order failsto set forth
findings of fact and conclusonsof law and is, therefore, inadequate under Fayette County Nat'| Bank
v. Lilly, 199 W.Va. 349, 484 S.E.2d 232 (1997). Because of this aleged inadequacy, the Taylors
contend that the order should be reversed and remanded for therequisitefindings. ElkinsHome Show
respondsthat the reesonsfor the circuit court’ sorder areamply st forthin thetrid judge scolloquy inthe

record, and there is no need to reverse and remand.

Although the Taylors cite to Fayette v. Lilly to support their position, Lilly applies
speaificaly to ordersgranting summeary judgment and not to ordersgranting pod-verdict judgmentsasa
matter of law pursuant to Rule 50(b). In additionto Lilly, Rule 52 of the West Virginia Rules of Civil
Procedurerequiresfindingsof fact and conclusonsof law in severd indancesind uding actionstried upon
thefactswithout ajury or withan advisory jury, thegranting or refusd of prdiminary injunctions, and partid
judgments asamatter of law in triaswithout ajury.? None of these circumstances are present here.

Otherwise, Rule 52(a) providesthat findings of fact and condusonsof law are unnecessary on decisons

fnaddition, inP.T.P., IV By P.T.P. v. Board of Educ., 200W.Va. 61, 488 S.E.2d 61 (1997),
this Court held thet, in addition to summary judgment orders, acircuit court’ sorder granting dismisal
should set out factual findings sufficient to permit meaningful appellate review.
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of mations® Whileit may bethe preferred practice, we do not believe that the circuit court was required

under Lilly or Rule 52(a) to st forth findings of fact and conclusonsof law initsAugust 1, 2000 order.

However, evenif Rule52(a) required findingsof fact and condusonsof law inthecrcuit
court’ sorder, we held in Syllabus Point 1 of Tomkiesv. Tomkies, 158 W.Va. 872, 215 S.E.2d 652
(1975), that “[f]ailureto comply with the requirementsof Rule52(a), W.VaR C.P. authorizesthe gopdlate
court to makeindependent factud determinations without resorting to remand where the record contains
aufficient digpositivefactsfor decison.” Our review of therecord indicatesthat it contains sufficient

dispositive facts for this Court to make independent factua determinations without resort to remand.®

°Also, Rule 50(c) of the West VirginiaRules of Civil Procedure providesthat if acircuit court
grantsarenewed motion for judgment asamaiter of law, the court shdl aso rule on themotion for anew
trid, if any, by determining whether it should be granted if thejudgment istheresfter reversed or vacated,
and shall specify the grounds for granting or denying the motion for the new trial. Thisrule
is not applicable insofar that there was no motion for a new trial pending.

“Thedircuit court’ s continued concern during thetrid with the sufficiency of the Taylors caseis
clear fromtherecord. Prior tothe doseof the Taylors case, the drcuit court commented to the Taylors
counsd that “I am quite frankly concerned about the-- about your portion of thecase. | fed that aperson
generdly should. . . be permitted to present their case, but we haveanumber of deficienciesinyour case”
At that point, the court took the defendants motionsfor judgment asamaiter of law under advisement.
Atthecloseof theTaylors case, thecircuit court summarized the Taylors evidence concerning interior
defects as follows:

We have nothing on the door frame asfar ascogt to repair -- we
have the carpet seam, but we have no cost to repair that. Mr.
Mooresad that thevinyl inthebathroomwas okay. Wehavethe
-- perhaps crack in the skylight which we don't know when it
occurred or evenif it exists, but your witness saysthat it isthe
responsibility of the manufacturer. But even if it's the
responghility of theretaller we have no cod to repair inthiscase
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Accordingly, we find no merit to the Taylors' second assignment or error.

C. Propriety of Judgment As A Matter Of Law

Asther find assgnment of error, the Taylorschdlengethedreuit court’ sgrant of judgment
asameatter of law on behdf of ElkinsHome Show. The Taylorsarguethat when viewed inthelight most
favorableto them, theevidence dearly esablishesthat theinterior of thar homecontained severd defects,
they made numerous complaintsto ElkinsHome Show, and ElkinsHome Show falled to repair the defects

withinareasonabletime. The Taylorsassart that thisestablishesaprima facie case under the Magnuson-

dowe? We have the back door which Mr. Moore saysis okay
-- we have the kitchen floor which your evidence saysisthe
responghility of themanufecturer, and evenif wedidwehaveno
cog torepair that. Wehavethe door knob on the kitchen cabinet
which your evidence saysistheregponghility of themanufacturer,
and evenif wehold theretailer to that we have no cost to repar.
We have the duct system which your evidence saysisthe. . .
responghility of the manufecturer, and even if wehold therdtaller
there’ sno cod to repair or do anything or cartify or anything dse.

We havethefootingswhich your evidence says. . . was
caused by the Rlaintiff to beginwith and dso which your evidence
says can berepared by putting dirt over it which the Defendants
offered to do, and which your evidence saysyou refusadto do --
or your dientsrefusad to do. Why should | let thiscasegotothe
Jury? Aren't we just playing with the lottery?

Later inthetrid, the court characterized thecaseas“amess” Findly, prior to submitting
the caseto thejury, the court remarked to counsd, “[y]ou know | believe very strongly inaperson’ sright
to present alegitimate clam to the Court and havether damlitigated, but | think I’ ve doneavery poor
job in this case by not dismissing the Plaintiffs’ claim long, long ago.”
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MossAct. Concerning the block perimeter wall, the Taylors point to evidence that the block wall
contained numerous crackswhich permitted drainagewater to accumul ateunder their home. Further, Mr.
Merritt estimated thet it would cost $2,500.00 to replacethewdl. Because Mr. Meritt could not separate
the cogt of the cement to replacethewall with the cement to replacethefooters the Taylors condludethat
thejury had sufficient evidenceto determinethat an additiond $1,500.00 wasanecessary codt to complete

the repair of the block wall, bringing the total amount of damages for the block wall to $4000.00.

We condude, fird, that the drcuit court was correct in granting judgment asametter of lawv
ontheTaylors Magnuson-MossWarranty Act damfor defectsintheinterior of thehome. Althoughthe
Taylorsaleged severd defectsinthehome sinterior, they completely failed to adduceevidenceether that
thedleged defectsexisted, that the dleged defectsweretheresponghbility of ElkinsHome Show torepair,
or theamount of damages cauised by the dleged defects. Mr. Moore, the Taylors only expert onthe
dlegedinterior defects tedtified that there were defectsin the front door, kitchen floor, and cabinet knobs
but that these defectswerethe responghbility of the manufacturer, not theretailer, torepar. Mr. Moore
testified further that hefound nothing wrong with the allegedly defective bathroom floor and back door.
WhileMr. Moore could not testify with certainty concerning the existence of an aleged crack inthe
skylight, he opined that any such defect would bethe manufacturer’ sresponghhility to repar. Concerning
aleged defectsin the hegting and cooling system, Mr. Moore concluded that if therepair person sent by
Elkins Home Show modified theduct work, asreported by Mr. Taylor, without prior approva by the
syslem’ sdesign enginesr, thesysem may nolonger bein compliancewith federd gandards. Findly, Mr.
Mooretedtified that there was adefect in the carpet ssam which wasthe responghbility of ElkinsHome
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Show to remedy, but he did not testify to the estimated cost to repair the defect.™

Most sgnificantly, the record indicatesthat during thetrid, counsdl for the Taylors
agreed that he presented no evidence onthe cost of repair of thedleged interior defects. Inlight of this,
all partiesagreed that only claimsfor the footers, piers, perimeter block wall, and aggravation and
Inconvenience damageswould be placed ontheverdict formfor thejury’ scongderation. Accordingly,
Issues.concerning dleged interior defectswere extinguished prior to the case going to thejury and will not

be reconsidered by this Court.

Thenext issuefor our condderation isthe $4000.00 avarded by thejury for defectsinthe
block wall. Mr. Taylor tedtified thet the block wall was cracked and thet, asaresult, water camein under
thehouse. E.J. Meritt tedtified that he saw cracksinthe block wall and water undermesth thehouse. Leff
Mooretestified that water is not supposed to run underneath ahouse because it can cause sinking,
swesting, and deterioration. He aso testified, however, that he did not know the source of the water
underneaththe Taylors house Other evidenceindicated thet Mr. Taylor improperly indaled the perimeter
drain pipeswhich may have contributed to water collectionunder thehouse. Findly, ElkinsHome Show
adduced evidencethat Mr. Taylor acadentaly damaged the block wall himsdf whileusing hisbackhoeto

correct the drain pipes, and that he allowed water to stand aong the perimeter of the house.

"Elkins Home Show objected to any testimony by Mr. Moore on the estimate to repair the
defective carpet seam because an estimate had not been provided in responseto interrogatories, and the
circuit court sustained the objection.
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Concerning the cogt of repairing dleged defectsintheblock wall, therecord indicatesthat
aMr. Taylor' srequest, Mr. Merritt gavean esimatefor complete replacement of thefooter, support piers,
and perimeter block wall, in the amount of $26,907.00. $2,500.00 of this amount was specificaly for
replacement of the block wall. The circuit court ruled that Mr. Merritt’ swritten estimate was too
peculaive and, therefore, inadmissble, but did dlow thejury to congder Mr. Merritt’ sord tesimony on

thisissue.

“Inthisjurisdiction theburden of proving damages by apreponderance of theevidence
restsupon the claimant[.]” SyllabusPoint 4, in part, Sammons Bros. Const. Co. v. Elk Creek Coal

Co., 135 W.Va. 656, 65 S.E.2d 94 (1951).

[T]he proper measure of damagesin. . . casesinvolving
building contractsisthe cogt of repairing the defectsor completing

thework and placing the congtruction in the condition it should

have been if properly done under the agreement contained inthe

building contract. Seinbrecher v. Jones, 151 W.Va. 462,

476, 153 S.E.2d 295, 304 (1967).
Syllabus Point 2, Trenton Const. Co., Inc. v. Sraub, 172 W.Va. 734, 310 S.E.2d 496 (1983) (per
curiam). Further, “[t]he general rule withregard to proof of damagesisthat such proof cannot be
sustained by merespeculation or conjecture.” Syllabus Point 1, Spencer v. Seinbrecher, 152 W.Va
490, 164 SE.2d 710 (1968). Rether, “[c]ompensatory damagesrecoverable by aninjured party incurred
through the breach of acontractud obligation must be proved with reesoneble certainty.”  Syllabus Point

3, Kentucky Fried Chicken of Morgantown v. Sdllaro, 158 W.Va. 708, 214 S.E.2d 823 (1975).
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Theproblemwiththe Taylors evidence onthedlegedly defective block wal concarnsthe
proof of damages. Nether Mr. Meritt, nor any other witnesses, opined that complete replacement of the
wadl was necessary to put thewdl in the condition it should have been if properly condructed.  Asaresult,
the possibilitiesremain that thewadl could have been repaired at alesser cog, or perhgpsnot repaired at
dl sncethewal was not weight-bearing, and the evidence was disputed whether cracksinthewall were
thecauseof water collecting under thehouse. Webdieve, therefore, that the cost of completereplacement
of thewall, absent any evidencethat complete replacement was necessary, constituted an improper
measureof damages. Assuch, any amount of damagesbasad on the cost of complete replacement of the
perimeter block wall ismere specul ation and failsunder our rulewhich requires proof of damageswith
reasonable certanty. Accordingly, viewing the evidencein thelight most favorableto the Taylors, we
concludethat the Tayl orsfailed to produce sufficient evidence on damagesto the block wal tosustaina

verdict on their behalf.

Thisleavesusto congder whether the circuit court properly granted judgment asametter
of law to Elkins Home Show on thejury award of $14,142.00 for aggravation and inconvenience. We
havethusfar determined thet the Taylorsfailed to present sufficient evidenceto sustain verdictson both
thedlegedinterior defectsand dleged defectsintheblock wall. Absent sufficient proof that ElkinsHome
Show breached contractua dutiesowed to the Taylorsor that any aleged breach damaged the Taylors,
thereisno bagsunder thelaw for anaward of aggravation and inconveniencedamages. Accordingly, we
find that thedrcuit court properly granted judgment asametter of law to ElkinsHome Show ontheissue

of aggravation and inconvenience damages.
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V.

CONCLUSION

For the reasons st forth above, we conclude that the Taylorsfailed, asamaiter of law,
to present sufficient evidence on their dlams againg ElkinsHome Show.” Accordingly, the August 1,
2000 order of the Circuit Court of Randolph County which granted judgment asametter of law on behdf
of Elkins Home Show is affirmed.

Affirmed.

2Considering that the Taylors paid a substantial sum of money for amobile homewhich
uncontradicted testimony indicates contained severd interior defectswhich werethe repongihility of the
manufacturer of thehometo repair, it isunfortunate thet the manufacturer was not madeadefendant inthe
Taylors' action below.
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