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SYLLABUSBY THE COURT

1. “Wherethereisadirect conflict inthe criticd evidence upon which an agency
proposesto act, the agency may not eect oneverson of theevidence over the conflicting versonunless
the conflict isresolved by areasoned and articulate decis on, weighing and explaining the cholces made and
rendering its decison capableof review by an gppellate court.” Syllabus Point 6, Muscatdl| v. Cline,
196 W.Va. 588, 474 S.E.2d 518 (1996).

2. “Ongpped of anadminigrative[dedigon] ... findingsof fact by theadminigrative
officer are accorded deference unlessthe reviewing court believesthe findingsto be clearly wrong.”
Syllabus Point 2 (in part), Muscatell v. Cline, 196 W.Va. 588, 474 S.E.2d 518 (1996).

3. In administrative proceedings under W.Va.Code, 17C-5A-1 et seq., the
commissoner of motor vehidesmust congder and givesubgtantia weaght totheresultsof rdated crimind
proceedingsinvolving the same person who isthe subject of theadministrative proceeding beforethe

commissioner, when evidence of such resultsis presented in the administrative proceeding.



Starcher, Justice:

Intheingtant case we reverse adecison of the West VirginiaCommissioner of Motor

Vehicles suspending adriver’s license.

l.
Facts & Background

The appellant, Patricia D. Choma, appeals from an order of the Circuit Court of
MonongdiaCounty dated May 19, 2000, affirming an adminidrativedecison of theWes VirginiaState
commissioner of themator vehides (“the Commissone™) dated October 4, 1999. The Commissoner’'s
decigon, which adopted the recommended findings of fact and condusionsof law of ahearing examiner,
revoked the gppdlant’ sdriver’ slicense for 6 monthsfor driving under theinfluence of acohal, pursuant
to the provisions of W.Va. Code, 17C-5A-2(i) [2000].

The Commissoner’ sdecisgon aisesfrom thefollowing facts: the gppdlant was arrested
in MonongdiaCounty, West Virginiaon February 28, 1999, and arimindly charged with driving under the
influenceof dcohol (“DUI").* Information onthe ppellant’ sarrest was forwarded to the Commissioner,
whoissued an order of licenserevocation that the gppdlant contested. That contest led to an adminidtrative
hearing beforeaDMV hearing examiner, heddonMay 17, 1999. Theexaminer issued arecommended
decision that the Commissioner adopted, overruling the appdlant’ s protest and affirming the license

suspension. This decision was upheld by the circuit court, and it is this decision that we review.

The appellant was subsequently acquitted of this criminal charge.
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.
Sandard of Review

This Court applies the same standard of review that the circuit court applied to the
Commissioner’ sadministrative decision -- giving deference to the Commissioner’ s purely factua

determinations; and giving de novo review to legal determinations.

[1.
Discussion

Theappdlant’ schalengeto the Commissioner’ sdecision assartsthreebasic grounds.
Firgt, thegppellant contendsthat the Commissioner’ sdecision discredited and disregarded substantial
evidencethat favored the gppelant inan arbitrary, capricious, and unreasonablefashion. Second, the
gppdlant contends that the Commissioner’ s decision was clearly wrongin view of thetotdity of the
evidenceintherecord. Third, the gppdlant contendsthat the Commissoner’ sfinding that the gppel lant
droveunder theinfluence of acohol was prohibited becausethe gppd lant was acquitted of thecrimina
charge of DUI.

At the Commissioner’ sadminidrative hearing, the state police officer who arrested the
appelant’ testified that hefollowed the appellant in his cruiser for adistance and observed her crossthe
center ling, that he pulled the gppdlant over, that the gppe lant had the odor of an dcoholicbeverageon

her breath, that she was unableto balance on oneleg for 30 seconds, that shewas* profane-- defiant,

“Two other officers goparently witnessed thearret; they diid not tetify a the administrative hearing.
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argumentative, bdligerent” whenarrested, and that shemade* of f-the-wal” commentsat thepolicegation
where she was taken after being arrested.

The gopdlant and four of her friendswho had been with the gppellant a arestaurant just
before her arrest testified that the appellant had two a coholic beveragesinthe severd hoursjust before
her arrest, and that she was not intoxicated when sheleft their company just beforethearrest. The
Commissioner’ sdecison summearily discounted thesewitnesses' testimony asunrdiablebecauseof the
friendship between the appellant and the witnesses.

Thegppdlant aso presanted asevidence a1 hour and 40 minute-long videotgpe recording
that was made of the gppe lant, gpparently by the arresting officers, just after the gppellant was arrested
and whilethe gppdlant wasin the policegaion. Theagppdlant did not know a thetimethat hewasbeng
video-recorded. The videotape shows the gppellant seated and getting up to go to theresroom and to be
fingerprinted. She signs papers, answers questions, and blowsinto an acohol/bresth andyzer machine®
The Commissoner’ sdecison saysthat the gopdlant gppears on thevideo tapeto be distraught, confused,
disoriented, interrupting, sarcastic, uncertain, and experiencing mood swings.

Theagppdlant a o presented the expert testimony of aforensc scientist with subgtantial

expeariencein dcohalic testing for Sate law enforcement agencies. The expert tedtified thet based on her

*The bregth andyzer results showed Ms. Chomaashaving ablood adcohol concentration of dightly
morethan thirty one-hundredths of one percent (.305) by weight, whichismorethen threetimesthe“legd
limit” of ten one-hundredths(.10) (W.VVa. Code, 17C-5A-2[2000]), andisassociated with avery high
leve of intoxication -- doseto agupor. At the adminidrative hearing, the officer did not offer the breath
andyzer resultsinto evidence infact, heres sted the gpplicant’ smention of theresults. Therecord does
not disclosethereason thet the arresting officer chose not to offer the breeth andyzer resulltsinto evidence
at the administrative hearing.



observaionsof thevideotepe, theagppd lant wasnot intoxicated. TheCommissoner’ sdecisonsummarily
discounts the expert’s opinion.

Wehavecarefully reviewed therecord of theadminidrative hearing and theevidencethat
was before the Commissioner. We agree with the appellant’ s contention that the Commissioner’s
discussion and eva uation of the record evidence wasso selective and one-Sded astoriseto theleve of
arbitrariness and capriciousness.

[llustrative of the Commissioner’ s gpproach to the evidence isthe Commissioner’s
evauaion of thevideotgperecording. Thetgpeinfact portraysapersonwho isoverdl rather poised and
composed, giventheinherent dressof thegtuation. The Commissoner’ scharacterization of thegppdlant's
behavior as showing clear signs of intoxication isnot consistent with what is shown on the tape.
Additiondly, thegppdlant’ sdemeanor on thevideotapeisgrosdy inconsstent withtheleve of intoxication
inthetest resultsthat the officer obtained and forwarded to the Commissioner. In short, the evidence of
the videotapefundamentaly contradictsthe narrative tesimony of thearresting officer about the gppdlant’s
conditionand demeanor a thetimeof her arrest -- testimony thet the hearing examiner uncriticaly credited
and relied upon.

Evidence such asdriving error, consumption of acohol, and poor performanceon afidd
sobriety tes may besufficient under apreponderance sandard to support an adminidrativefinding by the
Commissioner of drivingwhileintoxicated. See SyllabusPoint 1, Deanv. W.Va. DMV, 195W.Va 70,
464 S.E.2d 589 (1995). But where other evidence strongly weighsagaingt such afinding (intheingtant
case, such evidence included a videotape that does not show intoxication, expert opinion, witness

testimony, and an gpparently flawed breeth andyzer test), the Commissoner’ sdecison cannot arbitrarily
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disregard that contradictory evidence. Aswe stated in Syllabus Point 6 of Muscatell v. Cline, 196
W.Va. 588, 474 S.E.2d 518 (1996):
Wherethereisadirect conflict in the critical evidence upon which an

agency proposesto act, the agency may not elect one version of the

evidenceover theconflicting verson unlessthe conflict isresolved by a

reasoned and articul ate decision, weighing and explaining the choices

meade and rendering its decigon cgpable of review by an gopdlate court.

In theinstant case, our independent review of the record leads usto agree with the
gppdlant’ s contention that the Commissioner’ sdecison arbitrarily and capricioudy discredited and
disregarded theevidencethat favored thegppd lant, and wasdearly contrary to thewe ght of theevidence,

In Syllabus Point 2 (in part) of Muscatell v. Cline, 196 W.Va. 588, 474 SE.2d 518
(1996), we stated:

On gpped of anadminigtrative[decison] . .. findingsof fact by the
adminigtrativeofficer areaccorded deferenceunl essthereviewing court

believes the findings to be clearly wrong.

Intheingtant case, we condude that the Commissoner’ sfindingswere dearly wrong in
light of al of the probetive and rdliable evidencein therecord. Wetherefore reversethe Commissoner’s
decision.

Thegppdlant additiondly urgesthis Court to hold that the Commissoner ered in entering
adecison suspending the gppdlant’ slicense, because the gppd lant was acquitted in her crimina DUI
proceeding. Theappd lant arguesthat the adjudication of the DUI issueinthecrimind context in favor of
the appellant is res judicata on that issue in the administrative context.

The Commissioner pointsout in reply that the burdens of proof are different in thetwo

forums-- and that this Court has regularly upheld the “two-track” approach of separate adminidrative
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driver’ slicense proceedingsand crimina DUI proceedings. See, e.g., Wagoner v. Sdropalis, 184
W.Va. 40, 43, 399 S.E.2d 183, 186 (1990) (a“clear statutory demarcation [has been recognized]
between theadminidrativeissueonasugpensonandthecrimind issueon achargeof drivingwhileunder
the influence.”)

The Commissoner iscorrect in pointing out that we have upheld the Satutory two-track
gpproach. However, we a'so must recognize that the separate procedures are connected and intertwined
inimportant ways For example, crimind arrestsfor DUI trigger license suspensons W.Va.Code, 17C-
5A-1(b)[1994]; and acrimind convictionfor DUI isinitsdf groundsfor license suspenson. W.Va.Code,
17C-5A-1a(1994).

The appellant takes the position that even though the burdens of proof aredifferent,
exoneraioninacrimina DUI proceeding should beresjudicata and dispogtiveinfavor of thedriverin
an adminidrative license suspenson proceeding. However, “[i]t isthe generd rulethat ajudgment of
acquittal inacrimind actionisnot resjudicatain acivil proceeding which involvesthe samefacts.”
Syllabus, Steele v. Sate Road Commission, 116 W.Va. 227, 179 S.E. 810 (1935).

The Commissioner takestheposition that athough he may suspend alicense upon proof
of acrimina DUI conviction, he may not give any consderation or weight to proof of acrimina DUI
acquittd. Butif proof of aDUI convictioninacrimind proceeding isnot only admissible but digpostive
inalicense sugpend on proceeding, then fundamenta fairnessrequiresthet proof of an acquittd inthat same
crimind DUI proceeding should be admissbleand haveweight inasugpension proceeding. “Asdefrom
al dse, due processmeansfundamentd fairness.” Pinkertonv. Farr, 159W.Va 223, 230, 220 SEE.2d

682, 687 (1975).



Webdievethat afair, congtitutionaly acceptableapproach liesmidway between the
parties podtions. Thereforewe hold that in adminigtrative proceedings under W.Va.Code, 17C-5A-1
et 357, the commissioner of motor vehiclesmust consder and give subgtantia weight to the results of
related crimind proceadingsinvolvingthesame personwhoisthesubject of theadminisrative proceeding

before the Commissioner, when evidence of such results is presented in the administrative proceeding.*

[1.
Conclusion

Thedecisonof thecircuit court affirming the Commissioner’ sdecisonisreversed; the
circuit court onremand should enter an order vacating the Commissioner’ sadministrative decision

suspending the appellant’s driver’s license.

Reversed and Remanded.

*Thisholding placesno afirmative duty onthe Commissioner to obtain or adduceinformation about
other proceedings. Our ruling is prospective only.
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