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SYLLABUSBY THE COURT

1. “Theappdlatestandard of review of questionsof law answered and certified by
acircuit courtisdenovo.” Syl. pt. 1, Gallapoo v. Wal-Mart Sores, Inc., 197 W. Va 172, 475

S.E.2d 172 (1996).

2. “A rdease ordinarily coversonly such mattersas may farly be said to have been
within the contemplation of the partiesa thetime of itsexecution.” Syl. pt. 2, Conley v. Hill, 115W. Va
175, 174 S.E. 883 (1934), overruled on other grounds, Thornton v. Charleston Area Med.

Ctr., 158 W. Va. 504, 213 S.E.2d 102 (1975).

3. A plantiff’ svoluntary settlement with and release of adefendant whoisprimarily
ligblefor theplaintiff’ sinjury doesnot operateto rel ease partiesdefendant whoseligbility isvicariousor

derivative based solely upon their relationship with the settling defendant.



McGraw, Chief Justice:

Thiscase comesto the Court on certified question from the Circuit Court of Monongdia
County, and requiresthat weresolve the question of whether aplantiff’ srelease of aprimarily liable
tortfeasor necessxrily rd eases other parties defendant that may be derivatively or vicarioudy liable based
upon ther rdationship with thetortfeasor. Specificdly, the drcuit court has pased thefollowing question
of law:

Doesthe settlement with and release of aphyscian, whoisan

aleged ogteng bleagent of ahospitd, necessaxily releasethehospitad from

further ligbility for thealeged ma practice of the physcianwhere: (1) the

physicianisnot an employee of the hospital; (2) the only negligence

dlegedisthat of thephysaan; and (3) thereisno dlegation of negligence

against the hospital ?
Thedircuit court answered thisquestioninthenegetive. Weagreewith thiscond usion, and determinethet
aplantff’ srdeaseof aprimarily liable defendant should not be permitted to havethe potentidly unintended

effect of releasing other liable parties.

l.
BACKGROUND
In April 1999, Timothy \Woodrum, together with hiswife, indituted an actionin the Circuit

Court of Monongaia County, aleging that Dr. Jerome Johnson' was negligent in failing to properly

'Dr. Johnson' s practice group, Morgantown Surgical Associates, Inc., was aso named asaparty
defendant.



diagnoseand treat aninfection-rd ated empyemacf hisleft chest cavity. MonongdiaGenerd Hospita®was
aso named asaparty defendant, based upon an alegation that Dr. Johnson wasan ogengble agent of the
Hospitd, thus exposing the hospitd to vicariousliahility under Torrencev. Kusminsky, 185W. Va 734,
408 S.E.2d 684 (1991) (holding that ahospitd isestopped from denying the agency satusof physicians

practicing in its emergency room).®

Rantiffssattled with Dr. Johnson and hispracticegroup on June 13, 2000, after extensve
discovery had dready been completed by the parties. The* Reeaseand Settlement Agreement” executed

by the settling parties contained the following reservation of rights:*

MonongdiaGenerd Hospita isowned and operated by defendant MonongdiaCounty Generdl
Haospitd Company, whichinturnisawholly owned subsidiary of defendant MonongdiaHed th Systems,
Inc. Both are collectively referred to herein as the “Hospital.”

Haintiffshave contended in their briefsand ord argument before this Court that the Hospital faces
ligbility both asthe ogengble principa of Dr. Johnson, and asan activetortfeasor. Wenotethat whilethe
plaintiffs complant gppearsto support both theories, plaintiffsin contesting the Hospital’ s mation for
summary judgment made no mention of any independent ligbility on the part of the Hospitd, but insteed
confined their argument to the theory that the Hospitd wasliable onthebasisof osensbleagency. We
see no reasonwhy thisdevel opment should dter our present analysis, Since the question posed by the
creuit court remains pertinent to at least one portion of plantiffs current theory of the case, and because
thelower court will no doubt bein aposition to deal with this matter during the course of future
proceedings.

“Although nomindly designated asardesse, theindrument a issuein this case could more properly
be construed asacovenant not to sue, given the presence of an expressreservation of rightsto pursue
other partiesdefendant. Theforma distinction between arelease and acovenant not to sue has been
described as follows:

A covenant not to sueisto bedidinguished from ardeasein that

itisnot apresent abandonment or rdinquishment of theright or daim but

iIsmerely an agreement not to sue on an existing claim. It doesnot
(continued...)



Itisunderstood by the partiesto this Rel ease and Settlement Agreement
thet [plaintiffs] spedificaly reserve] thair right to prosecutetheir damsor
causes of action againgt the remaining defendantsin Civil Action No.
99-C-157,indudingwithout limitation, thecauseof actiondlegingthat Dr.
Johnson wasan agent and/or employee of theremaining defendants,
MonongdiaHedth Sysems, Inc., Monogdia County Generd Hospitd,
d/b/aMonongalia General Hospital, at the times that Dr. Johnson
provided health care services to Timothy T. Woodrum.
The settlement amount remains undisclosed under theterms of the settlement agreement, dthoughitis
undisputed thet plaintiffsacoepted an amount lessthan themaxi mum amount payabl e under the defendant

physician’s malpractice insurance policy.

Upon beinginformed of the settlement between plaintiffsand the defendant physician, the
Hospital moved for summeary judgment, arguing thet the rd eese executed by plaintiffsinured to thar benefit
by operation of law. Citing thecommon-law rule gpplicablein saverd other jurisdictions, the Hospita

argued that the release of an agent should aso rdease the principd, wherethe plaintiff’ sdlaim againg the

%(...continued)
extinguishthe cause of action. Asbetweenthepartiestothe agreement,
thefind resultisthesamein both cases. Thedifferenceisprimarily inthe
effect astothird parties andisbasad mainly onthefact that in the case of
ardeasethereisanimmediate rdease or discharge, wheressinthe other
casethereismerdy anagreement not to prosecuteasuit. A covenant not
to sue is nothing but a contract, and should be so construed.

66 Am. Jur. 2d Release 8 2, at 679 (1973) (footnotes omitted). See also Goldsteinv. Gilbert, 125
W. Va 250, 253, 23 SE.2d 606, 608 (1942). Wearenot indined to draw any sgnificant disinctionson
thisbags. Asthe Restatement (Second) of Tortsobserves, thiswould amount toan“atificid distinction,”
which in the past has“frequently resulted in the unintended and unpaid-for discharge of one of the
tortfeasors. Thisearlier ruleis not condstent with the modern American point of view.” Restatement
(Second) of Torts § 885 cmt. b, at 334 (1979).
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principd isbased solely upon ostensibleagency. Upon determining that courtsin other jurisdictionsare
split on thisissue, and finding no West Virginiaauthority on point, the drcuit court denied the Hospitdl' s
summary judgment motion, and certified the question to this Court pursuant to W. Va. Code § 58-5-2

(1998).

.
STANDARD OF REVIEW
Aswe gated in syllabus point one of Gallapoo v. Wal-Mart Sores, Inc., 197 W. Va
172,475 SE.2d 172 (1996), “[t]he appel late standard of review of questions of law answered and
certified by acircuit courtisdenovo.” Accord, syl. pt. 2, Keplinger v. Virginia Elec. and Power
Co., 208 W. Va. 11, 537 S.E.2d 632 (2000); Potesta v. United Sates Fid. & Guar. Co., 202
W. Va. 308, 314, 504 S.E.2d 135, 141 (1998); Griffisv. Griffis, 202 W. Va. 203, 208, 503 SE.2d

516, 521 (1998) .



[11.
DISCUSSION
TheHospita urgesthis Court to recognize* the well-settled maxim of common law that
when aplantiff’ sonly dam againg aprindpa isunder thetheory of . . . agency, ardease of theagent from
thesuit dsordeasestheprincipd.” Wenoteat the outsat that dthough thiscommon-law rule hasbeenin

force for some time in other states, it has never before been expressly adopted in this jurisdiction.

Theissue was recently recognized, but not resolved, in Dunn v. Kanawha County Bd.
of Educ., 194 W. Va 40, 459 SE.2d 151 (1995), wherewe saidin the context of aproduct ligbility suit

that

it isarguable that basic fairness and sound public policy dictate that a
settlement by a plaintiff with the manufacturing defendant solely
regoons blefor thedefective product coversal damages caused by that
product and extinguishesany right of the plaintiff to pursueothersinthe
chanof digributionwho did not makethe product, contributeinany way
to the defect, or commit any independent acts of negligence or fault.
However, thisissuewas not raised by this cartified quegtion, and weleave
its resolution for alater time.

Id. at 47, 459 S.E.2d at 158.

Theealies referenceto such ruleevenin Virginiadid not ocour until 1936, whereit wastreated
asanandogueof thecommon-law rulethat therelease of onejoint tortfeasor released dl otherswhowere
ligble for the sameinjury. See McLaughlinv. Seigdl, 166 Va. 374, 185 SEE. 873 (1936); seealso
Federal Land Bank of Baltimore v. Birchfield, 173 Va. 200, 225, 3 S.E.2d 405, 415 (1939)
(observing that the* release of the servant, from respongibility for thetort actualy committed by him,
releases the master”) (citing McLaughlin).



Theonly other referenceto thisissuein our past cases camein Sateex rd. Bumgarner
v.9ms, 139 W. Va 92, 79 SE.2d 277 (1953), where the Court went so far asto indicate that W. Va
Code§ 55-7-12(1931) drogatesthe common-law rulethat the release of an agent necessarily released
the agent’ s principal:

In thisjurisdiction the common-law rule. . . that “Where both
master and servant areliableto athird party for atort of the servant, a
vaid reease of a@ther madter or sarvant fromliability for thetort operates
to release the other,” has been abrogated, in part, by [W. Va] Code,
55-7-12. Section12reads. ‘A releaseto, or an accord and satisfaction
with, oneor morejoint tregpassers, or tort-feasors, shdl not [inure] to the
benefit of another such trespasser, or tort-feasor, and shal beno bar to
anaction or suit against such other joint trespasser, or tort-feasor, for the
same cause of action to which the release or accord and satisfaction
relates.’

139W.Va a 112-13, 79 SE.2d & 290 (citation omitted). This congtruction gpparently semmed from
the Court’ sobservation that “[t|herdation of master and servant in those cases, in which the doctrine of
respondent superior applies, isjoint, and the parties should be regarded as though they were joint
tort-feasors.” Id. at 111, 79 S.E.2d at 289 (citing Willsv. Montfair Gas Coal Co., 97 W. Va. 476,

125 S.E. 367 (1924)).°

®In Wills, we had stated that

[t]here is no reason perceived why the Coal Company and its
uperintendent who employed and permitted theinfant towork inthemine
cannot bejoined asjoint tort-feasors. SeeBarger v. Hood, 87 W. Va
78,104 SE. 280[(1920)]. If thetortiousact bejointly done, or severdly
donethough for agmilar purposeand a the sametime, without concert
of action, the actorsarejoint tort-feasors. Ordinarily both partiesguilty
of concurrent negligent actsmay bejoinedintheaction, eventhoughthey
had no common purpose, and therewas no concert of action. Johnson
(continued...)



In Bumgarner, the plaintiff had been accidentaly shot by Coiner, aprison guard, while
thelatter was searching for an escgped convict. The plaintiff later brought asuccessful negligence action
againg Coiner, which resulted in a$3,000 judgment. A later attempt to collect on the judgment through
execution proved unsuccessful, however, and Coiner’ sligbility was later discharged in bankruptcy. The
plaintiff subsequently sought relief fromthe Court of Claims, which awarded the plaintiff $2,000. Yetthe
Auditor refused to honor the resulting legid ative gppropriation, asserting thet it was unconditutiond insofar

as the State was not morally obligated to compensate the plaintiff.

I ndetermining whether the plaintiff in Bumgar ner wasentitled to payment of theaward
made by the Court of Claims, the Court addressed the * question whether the unsatisfied judgment in
[plantiff’ g favor and againg Coiner done, entered by the Circuit Court of Roane County inthe action a
law ingtituted by the [plaintiff] against Coiner, and whether Coiner’ s bankruptcy and hisdischargeinthe
bankruptcy proceeding, without any satisfaction of [plantiff’ s daim, etherinwholeor in part, would serve
to rdease Coing’ semployer, if such employer werea private person and not the State of West Virginia”

Bumgarner, 139W.Va a 111, 79 SE.2d a 289. In answering thisquestion, the Court held that “[a]s

®(...continued)
v. Chapman, 43W. Va. 639, 28 S. E. 744 [(1897)]. Thereisno
migjoinder of partiesin this count. While the decisions are not
harmonious, theweight of authority backed by reason susanstheright of
aninjured persontojoinin the sameaction master and sarvant wherethe
right of action goringsfrom thewrongful act of the servant for which the
master is responsible.

Wills, 97 W. Va at 478, 125 S.E. at 366-67; see also Harless v. First Nat. Bank in Fairmont,
169 W. Va. 673, 684, 289 S.E.2d 692, 699 (1982).
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the[plaintiff’ 5] judgment against Coiner . . . was not satisfied, either inwhole or in part, under the
executionsissued on the judgment or in the bankruptcy proceading, the judgment, in our opinion, would
not sarveto bar [plaintiff’ s daim againg the State of West Virginiabassd on amord obligation; and we
s0 hold under theprovisonsof [W. Va] Code, 55-7-12, and under the authority of Griffiev. McClung,

[5W. Va. 131 (1872)]. Bumgarner, 139 W. Va. at 116, 79 S.E.2d at 292

The holding in Bumgarner was predicated at least in part upon the Court’ s conclusion
regarding the abrogeation of thecommont-law ruleconcerning theeffect that therdeaseof aprimarily ligble
agent or employee has on the continued ligbility of avicarioudy responsble principa or employer. Asit
was dready accepted law that ajudgment againgt onetortfeasor did not bar suit againgt another who was

jointly liable, see Griffie v. McClung, supra, such rule furnished the only logical resistance to the

The Bumgarner Court reiterate this holding in the syllabus of the opinion, stating as follows:

Under thecommon law, asit existed in this State prior to the
enactment of Section 7, Chapter 136, West Virginia Code of 1868, now
Code, 55-7-12, and under the present statute contained in Code,
55-7-12, ajudgment obtained by apersoninjured through the negligence
of theemployeeof ancther, whilethe employeewasacting withinthe
scopeof hisemployment, which hasnot been satisfied inwholeor inpart
under execution or executions issued thereon, or in aproceeding in
benkruptcy, in which theemployeeisthe bankrupt, will not bar arecovery
againg theemployer for thesameinjury inaseparate actionat law; and
by the same token will not bar aclaim againgt the State by theinjured
person to recover compensation for injuriesinflicted, based upon the
moral obligation of the State to pay.

Syl. pt. 9, Bumgarner.



ultimate holding in Bumgarner. Thus, on stare decisis grounds,® we would be hard-pressed to
disregard the rlevant statement in Bumgarner asdictum. See Miller v. Huntington & Ohio Bridge
Co., 123W. Va 320, 329, 15 S.E.2d 687, 692 (1941) (thefact that apoint of law does not gppear in
the syllabus of an opinion does not relegeteit to the gatus of meredictum). “Whenan opinion issuesfor
the Court, itisnot only theresult but a o those portions of the opinion necessary tothat result by which
wearebound.” Seminole Tribeof Floridav. Florida, 517 U.S. 44, 67,116 S. Ct. 1114, 1129, 134
L. Ed. 2d 252 (1996); see also County of Allegheny v. American Civil Liberties Union,
Greater Pittsburgh Chapter, 492 U.S. 573, 668, 109 S. Ct. 3086, 3141, 106 L. Ed. 2d 472 (1989)
(“Asagenad rule theprinciple of sare decigsdirects usto adhere not only to the holdings of our prior

cases, but dsototheir explication of thegoverning rulesof law.”) (Kennedy, J., concurring and dissenting).”

8Asthis Court explained in Dailey v. Bechtel Corp., 157 W. Va. 1023, 207 S.E.2d 169
(1974):

“Saredecissisnot aruleof law but isameatter of judicid policy. .. .

Itisapalicy which promotescartainty, Sability and uniformity inthelaw.
It should be deviated from only when urgent resson reguiresdevidion. ... .
Intherare casewhenit cdlearly isgpparent that an error hasbeen made or
that the gpplication of an outmoded rule, due to changing conditions,
resultsin injustice, deviation from that policy is warranted.”

Id. at 1029, 207 S.E.2d at 173 (quoting Adkinsv. S. Francis Hosp. of Charleston, 149 W. Va.
705, 718, 143 S.E.2d 154, 162 (1965)).

\We recognizethat arguably there may be flawsin Bumgarner’ sreasoning asit relatesto the
soopeof W. Va Code855-7-12. For example, inamending thestatutein 1931, theLegidatureindicated
that its addition of the word “tort-feasor” was intended so as to make the statute applicable to
“wrongdoers” SeeRevisars NotetoW. Va Codeof 1931. Of course, theLegidaturea so madeclear
itsintent to codify this Court’ s holding in syllabus point one of Leisure v. Monongahela Valley
Traction Co., 85W. Va. 346, 101 S.E. 737 (1920), where we concluded that the term “ trespasser”
broadly indudes* every person guilty of an tortiousinfringement upon therightsof another.” But itisdear

(continued...)



Nor arewe convinced that thereisany compelling reason to abandon the dancetaken in
Bumgarner. Thereisbroad and diverse disagreement among courts asto whether the release of a

primarily liable defendant necessarily inuresto the benefit of partieswhoseliability ispurdy derivative.™

%(...continued)

that Bumgarner did not rely entirely upon the statute. It issignificant that the Court indicated that
abrogation of the commonHaw rule dedling with the consequences of rdeasing an agent wasonly “in part”
dictated by 8 55-7-12. Asevidence by the syllabus of Bumgarner, seenote 7, supra, aswell asrelated
text withintheopinion, 139W. Va at 114, 79 SE.2d a 291, such rulewasdsoimplicitly rgected asa
matter of common law, based partialy upon the reasoning of Blossv. Plymale, 3W. Va 393, 1869 WL
1926 (1869), which long ago abrogated the pardld rulethet the rease of onejoint tortfeasor necessaxily
rdleasesdl otherswhoarejointly liable. The Court hasmorerecently madedear that 855-7-12is“merdy
expoditive of the common-law rule and makes no change in the respective inchoate liability of joint
tort-feasorsto theinjured party.” Thornton v. Charleston Area Med. Ctr., 158 W. Va. 504, 510,
213 S.E.2d 102, 106 (1975) (citations omitted).

°See Vitauts M. Gulbis, Annotation, Release of, or Covenant Not to Sue, One Primarily
Liable for Tort, But Expressly Reserving Rights Against One Secondarily Liable, as Bar to
Recovery Against Latter, 24 A.L.R. 4th 547 (1983); Annotation, Release of (or Covenant not to
Sue) Master or Principal as Affecting Liability of Servant or Agent for Tort or Vice Versa,
92 A.L.R. 2d 533 (1963). Whether by statute or by way of common law, severa jurisdictionshave
rejected the propogition thet therd easeof , or covenant not to sue, aprimarily liable defendant extinguishes
aplaintiff’ sright to obtain ajudgment against aparty that isderivatively liable. See, e.g., Alaska
Airlines, Inc. v. Sveat, 568 P.2d 916 (Alaska 1977); Hovatter v. Shell Oil Co., 111 Ariz. 325, 529
P.2d 224 (1975); JFK Med. Cir., Inc. v. Price, 647 So0.2d 833 (Fla. 1994); Saranilliov. Slva, 78
Haw. 1, 889 P.2d 685, 698 (1995); Pelo v. Franklin College of Indiana, 715 N.E.2d 365 (Ind.
1999); Van Cleavev. Gamboni Constr. Co., 101 Nev. 524, 706 P.2d 845 (1985); Cartel Capital
Corp. v. Fireco of New Jersey, 81 N.J. 548, 410 A.2d 674 (1980); Plath v. Justus, 28 N.Y.2d 16,
319N.Y.S.2d 433, 268 N.E.2d 117 (1971); Knutson v. Morton Foods, Inc., 603 SW.2d 805 (Tex.
1980). Ontheother hand, anumber of jurisdictionstake the opposite view based upon Smilarly diverse
reasoning. See, e.g., Gilbert v. Sycamore Mun. Hosp., 156 I11. 2d 511, 622 N.E.2d 788, 190 111.
Dec. 758 (1993); Biddle v. Sartori Mem'| Hosp., 518 N.W.2d 795 (lowa 1994); Atkinson v.
Wichita Clinic, P.A., 243 Kan. 705, 763 P.2d 1085 (1988); Copeland v. Humana of Kentucky,
Inc., 769 SW.2d 67 (Ky. Ct. App. 1989); Anne Arundel Med. Ctr., Inc. v. Condon, 102 Md. App.
408, 649 A.2d 1189, 1193 (1994); Hoffman v. Wiltscheck, 411 N.W.2d 923 (Minn. Ct. App. 1987);
McCurry v. School Dist. of Valley, 242 Neb. 504, 496 N.W.2d 433 (1993); Horgjs v. Anderson,

(continued...)

10



TheHospitd, embracing onesdeof thisdebate, emphaticaly arguesthat “theissue beforethis Court isone
of thelaw of vicariousliability, not of joint tortfeasors,” and directs usto Theophelisv. Lansing
General Hosp., 430 Mich. 473, 424 N.W.2d 478 (1988), where a plurality of aheavily divided
Michigan Supreme Court stated that

commontaw ruleswhich once governed contribution rightsamong joint

and concurrent tortfeasors shoul d not be confused with the deeply rooted

commontaw doctrinethat release of anagent dischargestheprincipa for

vicariousligbility. Theraiondefor thelatter ruleisentirdy different and

Is grounded on the very nature of the principal’ s derivative liability.
Id. at 483, 424 N.W.2d at 482 (plurdity opinion). Some courts have, in accord with thisreasoning,
sressed the® fundamental distinction between thefull recovery permitted under thedoctrineof joint and
severd liaility, and thelimitationsinherent in aclaim that restson the doctrine of vicariousliagbility.”
Biddlev. Sartori Mem. Hosp., 518 N.W.2d 795, 798 (lowa 1994). These courtstake the position
that because“ vicarousliahility derivessoldy fromtheprincipd’ slegd rdation tothewrongdoer, settlement
with thetortfeasor removesthe bagsfor any additiond recovery from the principa upon the sameacts of
negligence.” |d.; see also Estate of Williamsv. Vandeberg, 620 N.W.2d 187, 190 (S.D. 2000);
Theophelis, 430 Mich. at 490-91, 424 N.W.2d at 486 (plurality opinion). Asthe North Dakota

Supreme Court had earlier explained:

19(....continued)

353 N.W.2d 316, 318 (N.D. 1984); Mid-Continent Pipeline Co. v. Crauthers, 267 P.2d 568
(Okla. 1954); Mamalisv. Altas Van Lines, Inc., 522 Pa. 214, 560 A.2d 1380 (1989); Craven v.
Lawson, 534 SW.2d 653 (Tenn. 1976). Wenotethat severd of thejurisdictionsthat taketheredrictive
position neverthd essdigtinguish between ard ease and acovenant not to sue, giving preclusveeffect only
totheformer instrument. See, e.g., Atlas Tack Corp. v. DiMad, 37 Mass. App. Ct. 66, 637 N.E.2d
230 (1994); Theophdisv. Lansing General Hosp., 430 Mich. 473, 424 N.W.2d 478 (1988); Riley
v. City of Cincinnati, 46 Ohio St. 2d 287, 348 N.E.2d 135 (1976).

11



The“percentage of negligence’ atributableto the conduct of the
savant conditutestheentire“sngleshare’ of liability atributablejointly to
the master and servant. . . . Because this percentage of negligence
representsthe sngleshare’ of lidhility covered by thecommonliahility of
themadgter and servant, the master isnecessarily released fromvicarious
liability for the released servant’ s misconduct.

Horgjsi v. Anderson, 353 N.W.2d 316, 318 (N.D. 1984).

If there were practical significancetothis*single share’ theory, however, it would
necessarily prohibit aninjured plaintiff from maintaining an action solely against aderivatively liable
defendant. See Theophelis, 430 Mich. at 516-17, 424 N.W.2d at 497 (Levin, J., concurring in
judgment). But thisCourt hascongstently repudiated such an gpproach, teking the postion that aplaintiff
Is permitted to suethe principd ether done or together with theagent. In Bumgarner, the Court Sated
that

the relation between the master and servant, the latter acting within the

soopeof hisemployment, isjoint and severd inthe sensethat both magter

and sarvant areligblefor injuries caused by the negligent wrongdoing of

the servant, acting within the scope of hisemployment, and liability for

suchinjuriesmay be assarted in an action a law againgt the master and

servant jointly or against each of them in a separate action at law.

Syl. pt. 8, in part, Bumgarner, supra; see also Musgrove v. Hickory Inn, Inc., 168 W. Va. 65,
68, 281 S.E.2d 499, 501 (1981); Muldoon v. Kepner, 141 W. Va 577,583-84, 91 S.E.2d 727, 731

(1956).

In O'Dell v. Universal Credit Co., 118 W. Va. 678, 191 S.E. 568 (1937), the
plantiff’ sdecedent had been killed when he was struck by an automobile driven by Hager, the purported

12



agent of theUniversd Credit Company. Plaintiff subsequently brought an action againgt both Hager and
Universd, but later voluntarily dismissed Hager prior totrid. Onagpped, Universa argued that Hager's
dismissd necessarily prohibited further proceedingsagaingt it, “ snceitsligbility [was] dependent upon
Hager's” Id. a 680, 191 SE. a 570. The Court rgjected this argument, stating that “[t]he effect of
dismissng Hager wasto rdinquish theingtant action againsg himonly.” Id. (emphagsinorigind). We
went on to hold in syllabus point one of O’ Dell:
Inajoint action of tort againg madter and servant, the plaintiff may

dismissthesarvant for areason not going to the merits, without impairing

hisright to proceed against the master, dthough the latter isligble only

under the doctrine of respondeat superior.
O Ddl therefore parmitsaplaintiff to voluntarily dismissanegligent agent while il maintaining an action
againg thevicarioudy liable principd. 1t would be peculiar indeed if we wereto dlow aplantiff to
gratuitoudy dismissaprimarily liabletortfeasor without consequenceto theright to proceed against a

vicarioudy responsible defendant, but imposethe harsh sanction of tota precluson smply becausethe

plaintiff was successful in obtaining some measure of recompense for his or her injuries.

What isindructive about our prior casesisthat whilethe Court has dearly acknowledged
thefact that thereisatechnicd difference between joint tortfeasors and thase whose lidhility isderivetive
or vicarious, see, e.g., Wills v. Montfair Gas Coal Co., 97 W. Va. at 478, 125 SE. a 368
(explaining that actorsmay be congderedjoint tortfeasors*[i]f thetortiousact bejointly done, or severdly
donefor asmilar purposeand at the sametime, without concert of action”) (citation omitted), we have

never used thisdifferenceto makeapractical distinction between thetwo. Hence our statementin
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Bumgar ner that vicarioudly liable parties“ should beregarded asthough they werejoint tort-feasors.”
139W. Va at 111, 79 SE.2d at 289 (citation omitted); see also Harless, 169 W. Va. at 684, 289
SE.2d a 699 (noting that in Bumgarner the Court “ characterized therelationship of master and servant

assimilar to joint tortfeasors”).

The Supreme Court of New Jersey took asimilar gpproachin Cartd Capital Corp. v.
Fireco of New Jersey, 81 N.J. 548, 410 A.2d 674 (1980), whereit held that the release of anegligent
manufacturer did not have the effect of releasing aretailer who was sued on the basis of strict liability:

“The genera ruleinthisjurisdictionisthat arelease of one
tortfeasor will not rdease otherswho may dso beligbleto plantiff for his
harm unlesstherdeaseisso intended or the plantiff recalvesasaresult
thereof dther full sstifaction or satifaction intended assuch. ... While
that departure from the common law was formulated in the context of
multiple acts of negligence committed by concurrent tortfeasors, each of
whomwashimsdf actudly rather then merdy vicarioudy ligble wesseno
reesonwhy therule should not goply aswdl tothesngleact of negligence
for which both the actud wrongdoer and hismagter or principd areeach
independently ligble. Therationdeof theruleisequaly gppostewhether
theliability isactud or vicariousnamdly, that plantiff isentitled to pursue
al thosewho areindependently lidbleto him for hisharm until onefull
satisfaction is obtained.”

Id. at 560, 410 A.2d at 680 (quoting McFadden v. Turner, 159 N.J. Super. 360, 366-67, 388 A.2d
244, 246-47 (App. Div. 1978)) (internd citationsomitted). The Court agreeswith this statement, finding

that it cogently explains the approach we have taken in the past.

Our emphasis has cong stently been upon giving full effect to thetermsof settlement

agreements. Aswe stated in syllabus point two of Conley v. Hill, 115W. Va. 175, 174 SEE. 883
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(1934), overruled on other grounds, Thornton v. Charleston Area Med. Ctr., 158 W. Va. 504,
515,213 SE.2d 102, 108 (1975), “[ 4] rdlease ordinarily covers only such mattersasmay fairly besad
to have been within the contemplation of the partiesat thetime of itsexecution.” See also Thornton,
158W.Va a 515, 213 SE.2d & 108 (dating that “wedeemit patently illogica to concusvey presume,
intheabsenceof particular languageindicativeof suchintention, that arelease of theorigind tort-feasor
barsrecovery from the subsequent tort-feasor”). Thus, likethe Indiana Supreme Court, “[w]e perceive
no vaid reason to disregard theintent of partiesto ardeaseregardiess of the theory under which multiple
potentialy liable parties may be pursued.” Pelo v. Franklin College of Indiana, 715 N.E.2d 365,

366 (Ind. 1999).

If the"sngleshare’ theory holdsany currency inthedidinctionsit mekesbetween primarily
liable tortfeasors and those partieswhose liahility isentirely derivative, it must rest upon the ground of
fundamenta fairness. Inthisregard, however, weSmply do not seehow the Hospital couldin any way
be prgjudiced by arulewnhich permits plaintiffsto proceed further againg it in the present metter. Aswe
have seen, had they chosen, the plaintiffs could have gppropriately brought an action soldly against the
Hogspitd, or otherwisevoluntarily dismissed thedefendant physician. Sgnificantly, avicarioudy ligble
defendant’ sright toimplied indemnity isnot affected by settlement between aplaintiff and other ligble
paties. See, eg., syl. pt. 7, Hager v. Marshall, 202 W. Va. 577, 505 S.E.2d 640 (1998) (“In
non-product liability multi-party civil actions, agood faith settlement between a plaintiff and a defendant
will extinguish theright of anon-settling defendant to seek implied indemnity unless such non-settling

defendant iswithout fault.”). The subgtantiveimpact of the settlement agreement in this caseistherefore
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not materidly different fromwhat would result if plaintiffshad chosen to utilize proceduresthat havelong

been permitted under West Virginialaw.

TheHogpitd raisesthe point that, given itsright to indemnity, any derivative action agangt
it & thisjuncturewould bedrcuitous, inthat an exerdse of itsright toindemnity would result in“ any verdict
iInexcessof [ Dr. Johnson' g settlement [baing] theultimaterespongbility of such defendant physaan.” This
line of reasoning has been embraced by several courts. Asthe Court of Appealsof South Carolina
remarked:

Wereweto find the covenant rleased [the agent] but not [the principd],

itwould necessarily follow thet [theprincipal] could seek indemnification

from [the agent] and recover the entire amount of any verdict agangt it

from him. Thiswould effectively strip the covenant not to sue of any red

meaning and result in what the court in Nelson v. Gillette described as

a“corrosive circle of indemnity.” 571 N.W.2d 332, 339 (N.D. 1997).
Andrade v. Johnson, 345 S.C. 216, 226, 546 S.E.2d 665, 670 (S.C. Ct. App. 2001); see also
Williamsv. Vandeberg, 620 N.W.2d 187, 191 (S.D. 2000) (holding that release of agent releases
prinapal notwithstanding expressresarvation of rights, noting that such condusion* fogterstheprincipd of
findity whileatempting tolimit drcuity of action and multiplicity of lawuits’); L.C. v. RP., 563 N.W.2d
799, 801 (N.D.1997) (halding thet ruleis* premised on avoiding acircleof indemnity that would have

resulted if the release of the servant did not also release the master from vicarious liability”).

Other courts, however, take the opposite view concerning the consequences of a

principa’ sright toindemnity. The Supreme Court of Texas, in Knutson v. Morton Foods, Inc., 603
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S\W.2d 805 (Tex. 1980), addressed afactud scenario little different than thet posed by thiscase. The
plantiff Knutsonswereinjured asaresult of an automohbilecollison dlegedly causad by Chagtain, who at
thetime of the acadent was purportedly acting within the scope of her employment with defendant Morton
Foods. 603 SW.2d at 806. The Knutsonsbrought an action againgt both Chastain and her husband, as
well asMorton Foods, but later settled with the Chastainsfor $10,000, executing arel easethat included

an express reservation of their right to pursue a judgment against Morton Foods. Id.

Just asthe Hospital has donein this case, Morton Foods argued in Knutson that the
plantiffsshould be prohibited from proceeding againg it becauseit would result inaconfusng circuity of
action. TheKnutson Court, whilerecognizing thefact that the Chastains could potentialy be subject to
an indemnity suit by Morton Foods, rejected this argument, stating that

[therearereasons. . . which favor arecognition of partia settlements. ..
to thiscase and Stuation. We havelong recognized that encouraging
settlement and compromiseisin the publicinterest. . .. Theinstant
decsonwill adintheachievement of that god. A plaintiff will beadleto
settlewith atortfeasor who actsfor another without being fearful of losng
hiscauseof action againg the party that may beliable under respondeat
superior. At the sametime, the party who isliable under respondesat
superior will retain complete accessto the courtsfor afull adjudication
of hisliabilities and his rights of indemnification.

The Knutsons and Chagtainsknew about these possibilities, and
they were exposed to these obligationsto indemnify when they executed
therdease. They contracted with these posshilitiesinmind. . . ... Only
the Knutsons and the Chastains will be affected by the fact that this
agreement may fall to protect the Chastansfrom dl futureliability . . . .
[ronicaly, the only party that istroubled by the incompleteness, or
wisdom, of thisreleaseis Morton Foods. Morton Foods, however,
neither participated in the negotiation of thisinstrument, nor paid any
consideration for its release from liability.
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Morton Foods, who was not aparty to the settlement agreement,
istheonly onewho does not want to giveit theforce expressed in the
document, but it isno more prejudiced by the settlement thanif none had
been made. Morton Foodshasactudly been benefitted Sncethepartiad
Settlement made by the Chagtainsto the plaintiffsreduces M orton Foods
liability. We see no reason why we should be concerned with the
potentia problemsthat the Knutsons and Chastains may encounter asa
result of this settlement than they were at the time they executed the
release.
603 S.W.2d at 807-08 (citation omitted). The Texas court went on to hold that “[t]he fact that an
employeshasbeen rd eased in asattlement hasno bearing on the continued liakility of theemployer unless
the sttlement isin full satisfaction of the plaintiff’ sclams againg both the employer and the employee”

Id. at 807. This Court is persuaded that Knutson states the better reasoned approach to thisissue.

Thisrasesthevery red posshility, however, thet theprimanily liableagent will remainlisbdle
for thefull amount of damagesnotwithstanding thefact thet heor shehassettled with the plaintiff. But, “[&ls
to any subsequent action by the[principd] againg the[agent], ‘ [a] primary wrongdoer enters [settlement]
agreamentsa the peril of being later hdld to regpond again in an indemnification action brought againg him
by the vicariouswrongdoer.”” Van Cleave v. Gamboni Constr. Co., 101 Nev. 524, 529, 706 P.2d
845, 848(1985) (citation omitted). Thispotentiadly undesirable consequence can, of course, beavoided
by providing inthe settlement agresment thet the plaintiff will indemnify the settling defendant for any amount

that such party may be called upon to pay in excessof the settlement amount.™ 1n such casethe plaintiff

"tisarguablethat such aprovisionispart of the settlement agreement at issuein this case.
Raintiffshave agread “to indemnify and hold harmlessthe [settling phiysidan] of and fromany and dl daims,
demands, actions or causes of action that may hereafter be asserted againgt [such party] asaresult of or

(continued...)
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would havelittle, if any, incentiveto continue pursng ajudgment againgt the derivatively responsible

principal, thus effectively bringing the action to a conclusion.

Even wherethereisno agreement by the plaintiff to indemnify the settling agent, there
undoubtedly will be instances where

the magter may dect not to seek indemnification. Thisisegpeadly truein

Casss. . . wherethe sarvant’ ssettlement wasfor theentireamount of his

insurance coverage. Given that the master may choose not to seek

indemnity fromhisservant, whoin many casesmay bejudgment proof, the

sarvant’ ssttlement with theinjured party fulfillsthe underlying policy of

[ promoting settlement].
Yates v. New South Pizza, Ltd., 330 N.C. 790, 795, 412 S.E.2d 666, 670 (1992). See also
Saranilliov. Slva, 78 Haw. 1, 14, 889 P.2d 685, 698 (1995) (observing in context of statutory
provision permitting settlement between plaintiff and employeeto theexclusion of vicarioudy liable

Oefendant, that “ theemployee might be spared from indemnifying hisher employer if theemployer chooses

not to seek reimbursement”).

Indeed, given theexigence of West VirginiaRule of Civil Procedure 14(a), the only way
that asettlement between aplaintiff and aprimarily ligble agent could have any practica conssquencein

the prosecution of an actionwould beif the derivatively responsble principa chose not to pursueindemnity

H(...continued)
any way connected with thetreatment or hogpitdizationsof Timothy T. Woodrum.” Giventhefact thet this
caseariseson certified question, we are not called upon to interpret this provision of the settlement
agreement, and therefore express no opinion as to its consequence.
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by way of athird-party clam. “The purpose of Rule 14(a), . . . permitting impleader of athird party
defendant by the origind defendant, isto eiminate circuity of actionswhentherightsof dl three parties
center upon a common factual situation.” Syl. pt. 1, Bluefield Sash & Door Co., Inc. v. Corte
Congtr. Co., 158 W. Va. 802, 216 S.E.2d 216 (1975), overruled on other grounds, Haynes v.
City of Nitro, 161 W. Va 230, 240 SE.2d 544 (1977). Had it choosento, the Hospital could havefiled
athird party complant against the defendant physician on the basis of implied indemnity, inwhich casethe

action would proceed, a leest from the Hospitd’ s progpective, dmogt asif there had been no settlement.

Asthis Court has congstently made clear inthe past, “[t]helaw favors and encourages
theresol ution of controverseshy contractsof compromiseand settlement rather then by litigation[.]” Syl.
pt. 6, in part, DeVane v. Kennedy, 205 W. Va. 519, 519 S.E.2d 622 (1999) (quoting syl. pt. 1,
Sandersv. Roselawn Mem'| Gardens, Inc., 152 W. Va. 91, 159 S.E.2d 784 (1968)); see also
Board of Educ. of McDowell County v. Zando, Martin & Milstead, Inc., 182 W. Va. 597, 604,
390 S.E.2d 796, 803 (1990); Sateex rel. Vapor Corp. v. Narick, 173 W. Va. 770, 320 S.E.2d 345
(1984); Floyd v. Watson, 163 W. Va. 65, 254 S.E.2d 687 (1979); Janney v. Virginian Ry. Co.,
119W. Va 249, 193 SE. 187 (1937). Inour estimation, permitting plaintiffs to enter into partial
sttlementswith primarily ligble partieswithout reguiring them to necessarily forseketheir right to pursue
further action againgt partieswhoseliability isvicarious or derivative, encourages settlement inthose
Instanceswhere countervailing clamsfor indemnity are unlikdly, thus permitting anegligent agent or
employeewhoiswithout subgtantiad financia resourcesto buy hisor her peace. Invirtualy every other

conceivablecircumstance, the converserulewould bejust aslikely to obstruct settlement asit would be
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topromoteit. Thisisparticularly truebecausea least someinjured parties‘ would berd uctant to settle
with theservant or agent, and thereby extinguish his[or her] causeof action against themaster or principd,
unlesshe[or she] could sattlewith the servant or agent for’ for full satisfaction (inwhich casethe effect of
the common law rule would be irrdlevant).” Saranillov. Slva, 78 Haw. at 13, 889 P.2d at 697
(quoting Van Cleave, 101 Nev. at 530, 706 P.2d at 849) (alterationsin Saranillo); seealso Pelo .
Franklin College of Indiana, 715 N.E.2d at 366 (stating that under common-law rule “a
knowledgegble plaintiff Imply cannat afford to settlepiecemed evenif . . . onepotentia defendantiswilling

to contribute the full amount of his or her available resources—typically policy limits’).

Suchapredusverulewould also result in the creation of aperilousdanger to the unwary
plantiff, acrcumstance that mog ditizenswould find both mystifying and untenable. Cf. Thornton, 158
W. Va a 514, 213 SE.2d a 108 (abrogating rule that release of origind tortfeasor necessarily releases
uccessvetortfeasors, obsarving that such rulemay, infact, proveto beatrgp for the unwary laymanwho
isignorant of thelaw”). Weagreewith thelndianaSupreme Court thet the rule advocated by the Hospital
in this case, which would ignore the express intention of the parties to the settlement,

setsatrgp for thoselitigantswho are unaware of the exception for cases
basad on derivativeliahility, notwithstanding the generd rule. . . that a
releasewill operate asthe partiesintended. Thelaw isnot agamewhere
thelitigant with thelawyer who happensto know dl thetrapswins. To
the extent possiblerulesof law should produce resultsconggent with the
expectaionsof ordinary dtizens. Surdy most people likethe[plaintiffd,
would besurprisedto discover that the[plaintiffs ] releasedid not mean
what it said when it purported to preserve their claim against [the
derivatively liable defendant]. Accordingly, when partiessign an
agreement releasing onedefendant withthedearly expressad expectation
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that they will beableto proceed againg others, that expectation should be
given effect by the courts

Pelo, 715 N.E.2d at 366.

Fromapracticd sandpoint, moreover, it may not dwaysbepossblefor asettling plaintiff
to determinea thetime of partid sattlement whether hisor her daims againg other non-settling defendants
ret upon actionable conduct on the part of such defendants, or vicariouslighility. Itiseasly concaivable
that aplaintiff could rdesseaprimarily liabledefendant at an early stage of thelitigation without obtaining
full stifaction for the underlying daim, on theassumption that theremaining defendentsare directly liable,
onlytofind out a alater point thet the vigbility of hisor her action againg the non-settling defendantsrests
entirely upon theories of vicariousliability. Theruleadvocated by the Hospital would deny reief tothe

plaintiff under such easily foreseeable circumstances.

In short, whilewe are cognizant of the fact that there are differing viewpointson this
subject, wethink that arule permitting aplaintiff to settlewith and rdlease aprimarily liable defendant
without prgudiceto the plantiff’ sright to further pursue ajudgment againg defendantswho arevicarioudy
respons bleismore cons stent with our past precedent and holdsgreater promisefor promoting fair and
expeditioussttlement among litigants. Consequently, wehold that aplantiff’ svoluntary settlement with
and rdesse of adefendant who isprimaily lidbdlefor the plantiff’ sinjury doesnot operateto rdease parties
defendant whoseligbility isvicarious or derivative based solely upon their rdationship withthe sttling

defendant.
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V.
CONCLUSION
For the reasons stated, we answer the question of |law certified by the Circuit Court of

Monongalia County in the negative.

Certified question answered.
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