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SYLLABUSBY THE COURT

1. “Inreviewing thefindingsof fact and condusionsaf law of aarcuit court supporting
advil contempt order, wegpply athree-pronged sandard of review. Wereview the contempt order under
an abuse of discretion sandard; the underlying factud findings are reviewed under aclearly erroneous
dandard; and questions of law and Satutory interpretations are subject toade novo review.” Syl. pt 1,

Carter v. Carter, 196 W. Va. 239, 470 S.E.2d 193 (1996).

2. “Theassgnor of ajudgment or decree by theassgnment depriveshimself of dl
interest inand control over it, and trandfersto theassgneethe ownership of thejudgment and dl remedies

thereunder.” Syl. pt. 1, Hinesv. Fulton, 104 W. Va. 561, 140 S.E. 537 (1927).

3. “A choseinactionmay bevdidly assgned.” Syl. pt. 2, Hartman v. Corpening,

116 W. Va. 31, 178 S.E. 430 (1935).

4. “Whether acontempt isdassified ascivil or crimina doesnot depend upon theact
condlituting such contempt because such act may providethe basisfor ather acvil or crimind contempt
action. Ingtead, whether acontempt isavil or crimina depends upon the purposeto be served by impoaing
asanction for the contempt and such purpose dso determinesthe type of sanction which is gppropriate.”

Syl. pt. 1, Sate ex rel. Robinson v. Michael, 166 W. Va. 660, 276 S.E.2d 812 (1981).



5. Although theremedy of contempt isavallabletoalitigant inadivorceaction, and
dthoughalitigantinadivorceaction may assgnjudgmentsawarded during thedivoree, alitigant may not

assign relief by way of contempt to a private third party.



McGraw, Chief Justice:

Raymond T. Boarman gppedsadecison of thelower court that required him to pay a
judgment to hisex-wife! sformer counse or faceincarceration for contempt. The court had previoudy
awarded attorney feesto gppellee Georgia L ee Boarman, which werereduced to ajudgment. Shelater
assgnedthisjudgment to her former attorney, appelee George Wilkes. After unsuccesstul effortstoreach
anagreement, gppdleeWilkesmoved the court to hold Mr. Boarmanin contempt. Thelower court found
Mr. Boarman to bein contempt, but then suspended itsorder to alow thisgpped. Becausewefind that
ajudgment for attorney feesisassgnable, but that relief by way of contempt isnot assgnableto aprivate

third party, we affirm in part, and reverse in part.

l.
BACKGROUND
After severd yearsof marriageand severd children, Georgialee Boarmanfiled for divorce
from her husband Raymond T. Boarman on January 29, 1990, sparking along and acrimonious

proceeding, theembersof which till smoulder. Thisinstant apped isthethird appeal concerningthe



Boarmans divorce.! Thisapped concernsactionstaken by thelower court with regard to an award of

attorney fees granted to Mrs. Boarman.

AppdleeGilbert Wilkes, 111, isthe attorney who represented Mrs. Boarman inthe early
yearsof thisdivorcedispute, and represented her in thefirst apped beforethis Court. By order dated
August 5, 1994, the lower court made an award of attorney feesto Mrs. Boarman in the amount of
$8,766.60. On August 11, 1994, the court issued an dogtract of judgment, which Mrs. Boarman or her
counsd recorded the sameday. Itisthissum, plusaccrued interest, that formsthe basisfor the ingtant

dispute.

Thedivorce action outlagted the career of Mr. Wilkes, who retired from the practice of law
in 1996, and Mrs. Boarman retained new counsdl, Attorney David Jod.  After savera proceedings, Mr.
Jod dso moved for an award of atorney feesfor thework he had performed on bendf of Mrs Boarman,
but the court denied Mr. Jod’ smoation. Findly, by court order dated June 24, 1997, the Boarmans

divorce became final.

'Mr. Boarman had appedled an award of the coupl€e sseven childrento Mrs. Boarmanin thefirst
case, Boarmanv. Boarman, 190 W. Va 533, 438 S.E.2d 876 (1993)(Boarman ). ThisCourt sent
the case back to the circuit court for hearingsto investigate the serious dlegations made by eech Sde, the
detailsof whichmay befoundinBoarman|. After additiona study, thelower court granted custody of
the oldest child to Mr. Boarman and custody of therest to Mrs. Boarman. In the second appedl, Mr.
Boarman challenged thisdecison, but this Court affirmed the decison of thetria court. See Boarman
v. Boarman, 194 W. Va. 118, 459 S.E.2d 395 (1995)(Boarman I1). The particulars of these prior
appeals do not bear on the matter before us today.
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The 1997 order contained, inter alia, arequirement that Mrs. Boarman convey her
interest in the marital farm, and aprovison concerning atorney fees which dated: “7. The partiesagree
that eechwill pay their own atorney’ sfeesinthismatter.” Theorder madeno mention of the1994 award,

and subsequent judgment, granted in favor of Mrs. Boarman.

The Boarmans harmony was short-lived, because on October 7, 1998, counsd for Mrs,
Boarman attempted to atach Mr. Boarman’ swagesfrom hisemployer by meansof a Suggestee Execution
issued by thecircuit court. This proved unsuccessful, as Mr. Boarman had retired. Subsequently, Mr.
Boarman moved the court to hold Mrs Boarmanin contempt for failing to convey her interest inthefamily

farm.?

By August of 1999, neither Mrs. Boarman nor Mr. Wilkes had received any of the
$8,766.60 awarded inthe 1994 order. Mrs. Boarman had moved to New Y ork and gpparently had little
ability to pay her former atorney. On August 6, 2000, in an effort to recover the sumsowed to him, Mr.
Wilkestook an assgnment from Mrs. Boarman of the 1994 judgment. Mr. Wilkes attempted to recover
thejudgment assgned to him by filing aPetition for Ruleto Show Causeagaing Mr. Boarman, dleging Mr.
Boarman wasin contempt of the 1994 order awvarding attorney fees. After somedeay, the court heda

hearing on the matter on February 16, 2000.

“Therecord indicatesthat Mrs. Boarman conveyed her interest in thefarm to Mr. Boarman in May
of 1999.



By order dated May 5, 2000, the court found that the assgnment to Mr. Wilkeswasvaid
and that the 1997 find order did not supersede or invaidate the 1994 order that awarded thefeesin
question. The court went on to concludethat Mr. Boarman would befoundin civil contempt unlesshe
promptly paid the 1994 judgment, plusinterest, or made other payment arrangements satisactory to Mr.
Wilkes. Mr. Boarman did not pay the sums ordered, nor were the parties able to reach a payment
agreement satisfactory to Mr. Wilkes. However, before Mr. Boarman wasto beincarcerated, thejudge

suspended his ruling, allowing Mr. Boarman time to bring this appeal .

.
STANDARD OF REVIEW

When reviewing angpped of advil contempt order, wemust ook at thelegd condusons
drawn by thelower court, aswell asthe court’ sfindingsregarding thefactua Stuation givingrisetothe
allegation of contempt:

Inreviewing thefindings of fact and condusionsof law of acircuit court

supportingacivil contempt order, we gpply athree-pronged sandard of

review. Wereview the contempt order under an abuse of discretion

standard; the underlying factud findings are reviewed under aclearly

erroneousstandard; and questionsof law and Satutory interpretetionsare

subject to a de novo review.

Syl. pt 1, Carter v. Carter, 196 W. Va. 239, 470 SE.2d 193 (1996). Bearing this standard in mind,

we turn to the matter before us.



DISCUSSION
A. Validity of the Judgment and Assignment
Nether party conteststhe basi ¢ presumption that avaid judgment may beassgnedtoa
third person. Our law supports this contention:

An*“assgnment” of arightisamanifestation of theassgnor’ sintentionto
transfer such right, by virtue of which transfer the assignor’ sright to
performance by the obligor isextinguished inwholeor in part and the
assignee acquires aright to such performance. Restatement (Second)
of Contracts 8 317(1) (1979). Unless required by statute or by
contract, theassgnor of aright may meke an assgnment by menifetation
of intention to transfer, without any particular formality. Restatement
(Second) of Contracts § 324 comment a (1979). This Court has
recognized these concepts. “No forma words arenecessary to makean
assgnment of achoseinaction. Anything showing anintent toassgnon
the one side, and an intent to receive on the other, will operate asan
assgnment. It [at common law] need not beinwriting.” Syl. pt. 5,
Bentley v. Sandard Fire Insurance Co., 40 W. Va. 729, 23 S.E.
584 (1895). An“[gssgnment of achoseisasdelikeasdeof achattd.
Theremud beanintent to divest thesdler of dl right and title, and invest
itintheassignee.” Id. 40 W. Va. at 741, 23 SEE. at 587.

Smith v. Buege, 182 W. Va. 204, 210-11, 387 S.E.2d 109, 115-16 (1989) (alteration in original).

Itisawel established principle that judgments are akin to property, and as such, may be
assgned to another party: “An assgnment may be made of ajudgment, evenif thecdlamwhichislaer
reduced to amoney judgment was unassignable, because acourt judgment is consdered property which
may be transferred, like other property, even prior to payment of the judgment.” 46 Am Jur 2d,

Judgements § 477 (footnotes omitted).



Our own caselaw reflects arecognition that judgments may be assigned: “Theassgnor of
ajudgment or decree by the assgnment depriveshimsef of dl interest in and control over it, and trandfers
to theassgneethe ownership of thejudgment and dl remediesthereunder.” Syl. pt. 1, Hinesv. Fulton,
104 W.Va 561, 140 SE. 537 (1927). ThisCourt hasaso sated, more succinctly: “A chosein action
may bevdidly assigned.” Syl. pt. 2, Hartman v. Corpening, 116 W. Va. 31, 178 SEE. 430 (1935).°
Thusitisclear to usthat ajudgment for attorney fees may be assgned, and that Mrs. Boarman had the

ability to make a valid assignment of the judgment for attorney fees from the 1994 order.

However, Mr. Boarmandamsthat Mrs. Boarman could not havemedeavdid assgnment
because shehad “traded away” her right to thosefees, before shemade the ass gnment of thejudgment
toMr. Wilkesin1999. Spedificdly, Mr. Boarman arguesthat thelanguage of the 1997 find order, quoted
upra, showsthat Mrs. Boarman had agreed to pay dl her attorney fees, including those fees awarded
inthe 1994 order. Therefore, hisargument goes, Mrs. Boarman had noright I eft to assgn to Mr. Wilkes

when she made the assignment in 1999.

*The Court hasaso hdld that aparty to whom accrued dimony isowed may assign that accrued
alimony to another:

WheninddImentsof aimony accrue, the power of the court, under Code,
48-2-15, to dter, control or cancd them terminates (no fraud gppearing),
and “the right thereto of the payee becomesvested.” Biggsv. Biggs,
117 W. Va 471, 474, 185 SE. 857, 858. When this occurs, Code,
38-3-1, imparts to the decree awarding the alimony the effect of a
judgment for the ingtalments. Goff v. Goff, 60 W. Va. 9, 22, 53 SE.
769, 9 Ann.Cas. 1083; Smithv. Smith, 81 W. Va 761, 95 SE. 199,
8 A.L.R. 1149. Such avested right may be assigned.

Harman v. Harman, 120 W. Va. 199, 200, 196 S.E. 361, 362 (1938).

6



Thelower court examined thismatter, holding ahearing on February 16, 2000. After
listening to argumentsfrom both Sdes, thelower court made afactud determination that thefinal order of
1997 did not incorporate the judgment of attorney feesgranted in 1994. Aswe noted, we accord greet
deferencetothefactud findingsof atrid judge, whose* underlying factud findings are reviewed under a
clearly erroneous standard” Syl. pt 1, in part, Carter v. Carter, 196 W. Va. 239, 470 S.E.2d 193

(1996).

Thelower court consdered that the 1994 order awarding attorney fees had been reduced
to ajudgment and recorded, and that the 1997 order had been produced after lengthy legd proceedings
involving acompletdy different st of attorneys. Wedo not fedl the lower court was clearly erroneous
when it found that the June 24, 1997 fina order did not supersede or modify the August 5, 1994 order

awarding atorney feesto Mrs. Boarman, and accordingly, we affirm that agpect of thelower court’ sruling.

B. Contempt

Mr. Boarman goesonto arguethd, evenif Mrs Boarman had the gbility toassgnavaid
judgment semming fromthe 1994 order, shelill had no daility to convey to Mr. Wilkesany right shemight
have had to hold Mr. Boarmanin contempt for failing topay.  In other words, heargues alitigant may not
assgntheright of contempt to athird party. Therefore, Mr. Boarman daimsthat Mr. Wilkesisinthe same
position asany ordinary creditor, and any atempt to jail someone for nonpayment of such adebtisa
throwback to an earlier age. We agree with Mr. Boarman that West Virginia has abandoned the
Dickengannoationof “debtor’ sprison.” Asnoted by aVirginiacourt, “imprisonment for debt passed from
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our statute books with the abolition of the writ of capias ad satisfaciendumin 1849.” Kidd v.

Virginia Safe Deposit & Trust Corp., 113Va. 612, , 75 S.E. 145, 146 (1912).*

Courtsin West Virginiahave long enjoyed contempt powers. “Theright of thiscourt to
punish for [contempt] isinherent and essentid for itsprotection and exidence” Sateexrd. Robinson
v. Michad, 166 W. Va 660, 662 n.1, 276 SE.2d 812, 841 n.1 (1981) (dternaionin origind) (quoting
Sateexrel. Mason v. Harper’s Ferry Bridge Co., 16 W. Va. 864, 888 (1879)). Therearetwo
basic types of contempt, civil and criminal. We have attempted to differentiate the two:

Whether acontempt isdassfied asavil or aiimind doesnot depend upon

theact congtituting such contempt because such act may providethebass
forather acvil or crimind contempt action. Insteed, whether acontempt

iscvil or crimind depends upon the purposeto be served by imposing a

‘Wenotethat a thetime West Virginiawas founded, we adopted the common law of England and
thelaw of the State of Virginia, except for those portions specificaly changed by our Legidature or
Constitution.

Thecommon law of England, sofar asit isnot repugnant to the principles
of the condtitution of this state, shall continue in force within the same,
except inthoserespectswheranit wasdtered by the generd assembly of
Virginia before the twentieth day of June, eighteen hundred and
axty-three, or hasbeen, or shdl be, dtered by theLegidaureof thisgate.

W. Va Code § 2-1-1(1923).

Except asotherwise provided inthisarticle, such partsof thecommon
law, and of thelaws of this State as are in force on the effective date of
thisartideand are not repugnant thereto, shdl be and continuethelaw of
this State until altered or repeaed by the legislature.

West Virginia Constitution, Article V111, Section 13.
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Syl. pt. 1, Sateex rel. Robinson v. Michael, 166 W. Va. 660, 276 S.E.2d 812 (1981).° Thisisa
domedtic case, and our code haspecid requirementsfor domestic cases. “A circuit court’ sauthority to
enter acontempt ruling in adomestic matter is governed by the provisons of West VirginiaCode §

48-2-22 (1999).” Czgjav. Czaja, 208 W. Va. 62, 73, 537 SE.2d 908, 919 (2000). That code section

sanction for the contempt and such purpose d so determines the type of
sanction which is appropriate.

provides, in pertinent part:

*The parties dispute whether this matter was handled by the lower court asacivil or crimina
contempt. The court indicated in the hearing transcript thet it was tregting the matter asadvil contempt,
andweareindined to agree. However, we need not make that determination to reach our condusonin

this case.

(8 Upon averified petition for contempt, notice of hearing and hearing,
if the petition dlegescrimind contempt or the court informsthe partiesthat
thematter will betreated and tried asacrimina contempt, the matter shdll
betried beforeajury, unlessthe party charged with contempt shall
knowingly andintdligently waivetheright to ajury tria with the consent
of thecourt and the other party. If thejury, or thecourt Sitting without a
jury, Sl find the defendant in contempt for willfully failing to comply with
an order of the court made pursuant to the provisonsof thisarticle, as
charged in the petition, the court may find the personto bein crimind
contempt and may commit such person to the county jal for adeterminate
period not to exceed six months.

(b) If trid ishad under the provisons of subsection (g) of thissection and
the court dectstotreat afinding of crimind contempt asacivil contempt,
or if the petition dlegescvil contempt and the matter isnot tried beforea
jury and the court findsthe defendant in contempt for willfully failingto
comply with an order of the court made pursuant to the provisonsof this
article, andif the court further findsthe person hasthe ability to purge
himsdf of contempt, the court shdl ford the contemnor areasonabletime
and method wherely hemay purgehimsdlf of contempt. If the contemnor
falsor refusesto purge himself of contempt, the court may confinethe




contemnor to the county jail for anindeterminate period not to exceed S
monthsor until such timeasthe contemnor has purged himsdlf, whichever
shall first occur.

W. Va. Code § 48-2-22 (2000).°

With respect to theassgnahiility of theright to seek contempt, first weexaminethelogicd
underpinnings of alowing adivorcing party that right in thefird place. We notethat our law treatsan
obligationto pay dimony or child support differently than an obligation to pay an ordinary creditor. We
havededared“that dimony, support and maintenanceareobligationstingedwithapublicinterest,” Bailey
v. Bailey, 127 W. Va. 826, 830, 35 S.E.2d 81, 83 (1945), and that, “[a]n overwhelming weight of
authority, however, makesadecreefor alimony morethan ameredecreefor the payment of money.”

Smith v. Smith, 81 W. Va. 761, 765, 95 S.E. 199, 201 (1918).

ThisCourt went onto quote authority intheSmith casethat explained why the law places
such importance on the payment of an adimony or support obligation, and why the use of contempt is
warranted when a party refuses to pay:

It hasfrequently been ing sted that adecreefor dimony isinfact adebt,

and therefore payment should not be enforced by an attachment for

contempt wherethe Condtitution prohibitsimprisonment for delot. But it
isuniformly held, and suchisthe true doctrine, thet the decree for dimony

We notethat the L egid ature recently recodified the mgority of West Virginiadomestic rlations
law, merging former chapters48A, 48B, and 48C into chapter 48, by Acts2001, ¢. 91, effective March
22, 2001, and operative September 1, 2001. We citeto the former section asthe activity in this case
occurred before the recodification, but the new code section closely mirrorsthe old one, with minor
changes, and may be found at W. Va. Code § 48-1-304 (2001).
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isan order of the court to the husband compelling him to support hiswife

by paying certain sums, and thusperform apublic aswell asamarita

duty. Such decreeis something morethan an ordinary debt or judgment

for money. Itisapersond order to the husband, Smilar to an order of the

court to oneof theofficersor to anattorney. Theimprisonment isnot

donetoenforcethe payment of money, but to punish the disobedience of

the party; and the order isnat, therefore, adebt, within the meaning of the

Constitution.
Smithv. Snith, 81 W. Va 761, 765-66, 95 S.E. 199, 201 (1918) (quoting Nelson, Div. & Sep. § 939).
Accord, Hendershot v. Hendershot, 164 W. Va. 190, 263 S.E.2d 90 (1980); Smmons V.
Smmons, 175W. Va. 3, 330 S.E.2d 325 (1985). Though the Court’ s language was limited by the
reditiesof thetime, and today it may well bethewifewho isrequired to pay dimony to the husband or

support to the child, the underlying logic of the Smith Court remains valid.

Thoughiit is clear adependent spouse or child may have the benefit of a contempt
proceeding indreuit court, it isasoimportant that we understand the mechanics of such aprocesding. The
lower court treeted this matter asacivil contempt action. We have explained in Robinson, supra, that
“[t]he purpose of civil contempt isto benefit aprivate party. Thecourtis, in effect, lending itsauthority to
the private party to vindicate and assure therights of the party.” State ex rel. Robinson v. Michad,

166 W. Va. 660, 674, 276 S.E.2d 812, 820 (1981).

Thebagsfor dlowingacontempt proceeding inthese casesisthe gpeaid pogtion occupied
by the dependent spouse or child, and therecognition that it isimportant to society asawholethat the

dependent spouse or child not suffer penury or destitution. However the mechanics of contempt
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proceedings require the use of the court’ sauthority to vindicate the rights of the party who hasbeen

wronged. That power rests with the court, not the aggrieved party.’

Thuswe hold thet, dthough the remedy of contempt isavailableto alitigant inadivorce
action, and dthough alitigant in adivorce action may assgn judgments awarded during the divorce, a
litigant may not assign relief by way of contempt to aprivate third party.® While acourt may useits
contempt powersto the extent allowed by law, aparty cannot transfer those powersto athird person.
However, third partiesstill have availableto them thefull complement of civil actionsto recover money

owed to them.

‘Other casesillugtrate that contempt power rests solely with the state. For example, inacase
dedling with crimina contempt, thisCourt ruled that private counsd for an aggrieved party inadivorce
action was not permitted to prosecute acharge of crimina contempt against agpouse who repestedly
violated the court’s orders. Trecost v. Trecost, 202 W. Va. 129, 502 S.E.2d 445 (1998).

ThedecisoninTrecodt, aper curiamdecision, relied upon the Court’ searlier holdinginacase
involving alabor disoute, whichhdd: “ A party’ sprivatecounsd isprohibited from replacing theprosecuting
atorney whoseduty it isto prosecute crimind contempt charges semming from acivil suit; and it makes
no differencewhether such privatelawyer isappointed special prosecutor.” Syl. pt. 2, Sateexre.
Koppers Co., Inc. v. International Union of Oil, Chemical and Atomic Workers, 171 W. Va
290, 298 S.E.2d 827 (1982).

Nothinginthisopinionlimitsinany way theright of the State of West Virginiato proceed against
former spouses who owe alimony or child support.
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Thus, in the ingtant case, the 1994 judgment remains vaid, as does Mrs. Boarman's
assgnment of it to Mr. Wilkes. However, Mr. Wilkes doesnot enjoy, by way of assgnment, the same

remedies that had been open to Mrs. Boarman.

V.
CONCLUSION
For thereasons sated, the judgment of the Circuit Court of Berkdey County isaffirmed,

In part, and reversed, in part, and is remanded for further proceedings consistent with this opinion.

Affirmed, in part,
reversed, in part,
and remanded.
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