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SYLLABUSBY THE COURT

1. A court may undertake pre-dection judicid review of aproposed voter initiative
or referendum only to the extent that such direct legidationisdleged to ether (1) violate procedurd or
technica requirementsincident to placing themeasure on thebdlat, or (2) involve asubject metter that is
beyond the scope of theinitiative or referendum power. The courtsof thisjurisdiction are otherwise
prohibited from undertaking to adjudi cate the substantive vdidity of aninitiativeor referendum during the

pre-election phase of its consideration.

2. Before aproposed measure may bewithheld fromthebdlot onthebagsthatitis
beyond the scopeof theinitiativeor referendum power, it must bedetermined that themessureisdefective

in its entirety such that none of its provisions could, under any circumstances, have operative effect.

3. “Mandamusisthe proper remedy to compd acity coundl to submit aquestionto
thevoterswherethelaw providesfor such submission and council refusestodo so.” Syl. pt. 1, Sateex

rel. Horne v. Adams. 154 W. Va. 269, 175 S.E.2d 193 (1970).



McGraw, Chief Justice:

Appdlants who areresdentsand qudified voters of gppelee City of Morgantown, West
Virginia(the“City”) brought adeclaratory judgment and mandamus action in the Circuit Court of
MonongdiaCounty to compel the City to place aproposed ordinance on the balot requiring, inter alia,
that the City engagein collective bargaining with representativesof itsuniformed and avilian employees,
dleging that the City had failed to dischargeits mandatory duty under thevoter initiative provisonsof the
itsmunicipa Charter. Thedrcuit court granted judgment on the pleadingsin favor of the City, concluding

that the proposed ordinance ran afoul of various provisions of the City’s Charter, and we now reverse.

l.
BACKGROUND
The facts of this case are not disputed. Article V111 of the Morgantown City Charter
providesfor, among other meansof direct citizen participation inthe governance of themunicipdity, an
Initiative processwhereby qudified voterscomprising not lessthan ten percent of the City' selectoratemay
submit aproposad ordinanceto Morgantown' s City Counal, which, if not acted upon by thet body without

amendment, must be subjected to a vote by the municipal electorate.

'Such initiative procedure is expressly sanctioned by W. Va. Code § 8-12-4 (1969).

1



Pursuant tothisauthority, gppd lantson October 1, 1999filed aninitigtive petitionwith the
city clerk entitled, “ City of Morgantown Labor Management Cooperative Ordinance.” The proposed
ordinance containsanumber of substantive provisons bearing upon the collective barganing rights of City
employess. (Thefull text of themessureissat forthin the Appendix to thisopinion.) Theseprovisons
include section 5, which gives both uniformed and civilian employeestheright to organize and bargain
collectively without thethreet of reprisd. Themeasurefurther requires, in section 6, thet the City engage
in collective bargaining with representatives of up to three“employee associaions,” for the purpose of
“negotiating legally binding contracts concerning wages, conditionsof employment, operations, safety,
seniority, assgnments, tranders, pengons, fringebenefits, grievancesand grievanceprocedures, and other
terms and conditions of employment.” Section 6 also sets forth a detailed time frame for the
commencement and conduct of such negotiations, and further providesthat in the event the partiesare
unableto agree on contract terms after sixty days, either party may demand that the disputed meattersbe
subject tobindinginterest arbitration.” Under thisprovision, municipa employessaredtrictly prohibited
from griking or carrying out work dowdowns, and the City is correspondingly forbidden to engagein

employee lockouts. Finally, section 7 of the initiative sets forth a standard severability clause.

?The proposed ordinance requiresthat the arbitrator choose on an issue-by-issue basis between
each party’s“find last best offer,” which isdefined as“thefind position taken by theemployer and. ..
bargaining representative before reaching animpasse.” 1t hasbeen noted that, generally speaking,
“[i]nterest arbitration, unlike grievance arbitration, focuses on what the terms of anew agresment should
be, rather than themeaning of thetermsof theold agreement. Thus, thearbitrator isnotacting asajudicia
officer, condruing theterms of an existing agreement and goplying them to aparticular st of facts Rather,
heisacting asalegidator, fashioning new contractud obligations.” Sheet Metal Workers, Int’l Ass'n,
Local Union No. 24 v. Architectural Metal Works, Inc., 259 F.3d 418, 429 (6th Cir. 2001).
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TheCity Clerk subsequently certified the suffidency of theinitiative petition on November
17,1999, and the City Council, a its December 7, 1999 regular meeting, voted unanimoudly in support

of amoation “torgect th[€] initiative asit may be contrary to State Law and iscontrary to the City charter.”

After the City failed to take Sepsto place the initiative on the bdl ot, appdlants on March
3, 2000 commenced the present action in the Circuit Court of Monongalia County, seeking declaratory
judgment and mandamusrelief based upon their allegation that the City was required to submit the
proposed ordinanceto thevoters. The City subssquently moved for judgment on the pleadings pursuant
toW.Va R. Civ. P. 12(c), arguing that the proposed ordinance violated various provisonsof the City’ s
Charter. Thedircuit court subsequently entered judgment in favor of the City, ruling that the proposed
ordinance conflicted with two provisonsof the City Charter. Fird, thelower court found thet theinitiated
ordinance was precluded by language contained in section 8.01(a) of the Charter, which provides, in
relevant part, that voter initiatives* shall not extend to the budget or capital program or any ordinances
relating to appropriation of money, levy of taxes or salaries of City officers or employees.”
(Emphasisadded.) The court further determined that theinitiative conflicted with section 4.05 of the

Charter, which requiresthat the City Manager or hisdesigneeimplement a* sound personnd programfor



the City,” and further mandatesthat such officer recommend “ personnd rules”*to athree-person Personnd

Board, which in turn is charged with presenting its recommendations to the City Council.’

3Section 4.05(b) of the Charter provides that such personnel rules shall provide for:

D

(2)

3

(4)

()

(6)

(7)

(8)

Fans sysemsand projects asthey rdaeto employeerdaions,
personnel data systems, personnel records, employee
classification, evaluation of performanceandin-sarvicetraining
programs;

The formulation of plans, advice and action to conform to
applicable state and federal employment laws;

The provision of apay plan and guiddines for appointment,
promotion, age of retirement and pension for City employees;

Policdesand proceduresregulating reduction inforceand removad
of employees;

Thehoursof work, attendance, regulaionsand provisonsfor sck
and vacation leave,

Policiesand proceduresgoverning relaionshipswith employee
organizations;

Grievance procedures, including proceduresfor the hearing of
grievancesby the Personnel Board, which may render advisory
opinionsbasad onitsfindingsto the City Manager withacopy to
the employee;

Provideadvice and guidanceto al City officias, department
heads and supervisors asnecessary for the adminigtration of the
City personnel system.

“City Council isfree, under section 4.05, to enact an ordinance without regard to the Personnel

Board’s proposals.



In granting judgment on the pleading to the City, the drcuit court summarized itstance by
stating in itsfinal order that

the charter isdrafted in amanner which does not permit employeesof the
city or any group of citizensto force the city to recognize employee
bargaining groupsor to engagein collective bargaining with employees
Of course, council isfreeto enter into collective bargaining agreements
withitsemployess. Apparently, thisparticular council chosenot to do so.
Theremedy for the[plaintiffs] would gppear to bepolitica, not judicid.
It would be an gpped to the current coundl to adopt collective bargaining,
or an gpped to theditizens of the City of Morgantown to eect acoundl,
themgority of whichfavorsenteringinto collective bargaining agresments
with public employees. A moredifficult remedy would beto embark on
an effort to amend the charter itself to remove the restrictions now
contained in Sections 8.01 and 4.05.

It isthis May 16, 2000 final order that appellants now challenge.

.
STANDARD OF REVIEW
This Court has previoudy indicated that “[a]ppellate review of acircuit court’ s order
granting amoation for judgment on the pleadingsisdenovo.” Syl. pt. 1, Copley v. Mingo County Bd.
of Educ., 195W. Va. 480, 466 S.E.2d 139 (1995); accord Conrad v. Charles Town Races, Inc.,
206 W. Va. 45, 47,521 S.E.2d 537, 539 (1998). Such plenary review is appropriate because “[ g
moation for judgment on the pleadings presentsachdlengeto thelegd effect of given factsrather than on
proof of the factsthemselves.” Syl. pt. 2, in part, Copley. Thus,
[ circuit court, viewing dl thefactsin alight most favorableto
the nonmoving party, may grant amotion for judgment on the pleadings

only if it appearsbeyond doulbt that the nonmoving party can proveno st
of factsin support of hisor her claim or defense.



Syl. pt. 3, Copley. Seealso Blakev. Charleston Area Med. Ctr., Inc., 201 W. Va. 469, 474, 498

S.E.2d 41, 46 (1997).

[1.
DISCUSSION
Thepartiesto thislitigation would have the Court undertake straightforward andys s of
whether the dircuit court was correct inits determination concerning the vdidity of the proposed ordinance
however, thiscase requiresthe Court to more generdly delimit the proper scopeof pre-dectionjudicid

review of initiatives and referendums.

A. Pre-Election Judicial Review

ThisCourt has cong stently sanctioned pre-election adjudication of disputesconcerning
whether thetechnica or procedurd requirementsfor placing ameasure on the balot have been complied
with, such aswhether there are an inadequate number of qualifying Sgnatures on thevoter petition. See,
e.g., Cowan v. County Comm’n of Logan County, 161 W. Va. 106, 240 S.E.2d 675 (1977)
(granting mandamusrdief requiring vote on petition seeking incorporaion of city, where petition Sgnetures
and map found in subgtantia conformity with datute); Sate ex rel. Hornev. Adams, 154 W. Va. 269,
275, 175 SE.2d 193, 197 (1970) (refusng to order dection on bond ordinance because petition failed
to specify amount of proposed bonds as required by statute); State ex rel. Riffle v. City of
Clarksburg, 152 W. Va 317, 162 SE.2d 181 (1968) (refusing to order popular eectiononissueof fire
sarvicefeewhere petition failed to include requisite number of voter signatures); syl. pt. 3, Sateexrd.

Bessv. Black, 149W. Va 124, 139 SE.2d 166 (1964) (“A writ of mandamuswill issueto compe the
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holding of alocal option eection pursuant to the provisons of Code, 61-10-28, asamended, whereit
gppearsfromtherecord that asufficient number of Sgnatoriesto apetition caling for suchdectionreman
unchecked and aretherefore unchallenged.”); Sateexrel. Noyesv. Lane, 89W. Va. 744, 110 SE.
180(1921) (ordering certification of recall petition after holding that city clerk had erroneoudy failed to

include valid signatures).

The Court’ sresponsesto subgtantive chalengesinvolving the content of voter initigtives
and referendums have, however, a least on the surface, lacked such anaytical coherence. Inoneearly
case, Sateexrel. Wellsv. City of Charleston, 92W. Va. 61, 114 S.E. 382 (1922), the petitioner
sought awrit of mandamusto compd the city to conduct an dection on a proposed ordinance governing
thegranting of permitsfor private buslines. In defenseof their action inrefusing to placetheinitiativeon
the bdlat, the city argued that the proposed ordinancewasin conflict with agenerd datute governing the
samesubject matter.” InWellswesignaled our reluctanceto interferewithwhat was characterized asan
inherently legidlative process:

That thelegidative power involved hereisvesed inthemayor and

coundl and atizensof thedty of Charleston doesnat changeitscharadter.

Itisjust asfreefromjudicial interference asif it remained in the

Legidature. Itisdill apart of the sovereign power. . .. Under thecharter

of thecity of Charleston, the voting citizens, through theinitiativeand

referendum provision are clothed with legidative power, aswell asthe

coundl. Inthar handsit hasthesamequditiesand characteristics asit has
in representative bodies. Among these quditiesistheright toexerdsett,

°See Sate ex rel. Wells v. City of Charleston, 92 W. Va. 611, 615, 115 S.E. 576, 578
(1922) (refusing in subsequent proceeding to enforce ordinance proposed by voter inititive, after its
adoption by city counsel, on basis that it conflicted with statute).
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upon compliance with the preliminary requirements necessary to its
acquigtion. That right in the Legidatureis beyond control by any court.

92W.Va. a 64-5,114 SE. at 383-84 (citations omitted). The Court went onto order that the city
dischargeitsminigterid duty under theinitiative provisons of the dty charter, holding in syllabus point 4 of
Wells that it was no defense that the ordinance would be invalid if adopted:
A city council acting under acharter requiring themto passan

ordinance proposed to them for passage, by petition of aprescribed

number of vatersof thedty, within aspedfiedtime, or submit the question

of itsadoptionto thevoters, at an election to becalled for the purpose,

cannot refuse to call such election and submit such question,

if the proposal is properly made, upon the ground that the

ordinance, if passed, would beinvalid, and mandamusliesin such

case to compel the calling of such election and submission of such

guestion.

(Emphasis added.)

TheCourt in Wl sthusenunciated abroad rule prohibiting pre-e ection adjudication of
disputes concerning the substantive validity of proposed direct legidation. Inso doing, wergected the
goplicability of thelonggtanding rulethat mandamuswill not issuewhen such rdief will proveunavailing,

fruitless or nugatory,® stating that

°Se eg., syl. pt. 1, Hall v. Saunton, 55 W. Va. 684, 47 S.E. 265 (1904) (“ The extraordinary
writ of mandamuswill never beissued in any casewhereit isunnecessary, or where, if issued, it would
prove unavailing, fruitless, and nugatory. The court will not compe the doing of avainthing. A mere
abdract right, unattended by any substantid benefit to the party asking mandamus, will not beenforced by
the writ.”).



[a] legidativeact, though void, takeseffect, goesinto operation, and
operatesuntil itisdedared void by somecourt, upon aproper goplication.
Thisordinance, if adopted, may operate without objection from any one,
even though affected with infirmities of such character aswould render it
impeachable. Upon congtitutiona grounds, some satutes are voidable
rather than void. Until declared void, they dwaysoperate. Henceitis
clear that the rd ators may obtain the operation, aswell asthe enactmentt,
of the ordinance they propose.

Wells, 92 W. Va. at 65-6, 114 SEE. at 384.

Wellsnotwithstanding, the Court in more recent cases has shown no reluctancein
determining the vaidity of direct legidation prior toitssubmissontothevoters. In Sateexrd. Plymale
v. City of Huntington, 147 W. Va. 728, 131 S.E.2d 160 (1963), for example, petitioners sought to
forcean dection on two proposad ordinances brought forth under the voter initiaive provisonsof thecity
charter. The proposed ordinanceswould have had the effect of repealing two ordinances previousy
adopted by the city council imposing refuseremova and fireservicefees. In contragt to thecity charter
provison, which required only thet theinitiative petition contain the Sgnaturesof ten-percent of thedity’s
electorate, astatute, W. Va. Code 8 8-4-20 (1961) (presently codified, asamended, at W. Va. Code
§8-13-13(1971)), provided for areferendum dection only in the event thet at least thirty-percent of a
municipdity’ seligiblevoterssigned aprotest petition objecting to such feeswithin 15 daysof publication
of notice. The Court in Plymale refused to order an €ection on the two proposed ordinances, holding
that

thereisan obviousinconggency, if not conflict, between the pertinent

charter provisonandthegenerd law. Itisclearly theweight of authority,

anditisexpresdy provided in our Condtitution, that in the event of an
Incong stency or conflict between acharter provisonand agenerd law,
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thelater will prevall ... .. Therefore, ancethe generd law, Code, 8-4-20
asamended, providesan exdusiveremedy to prevent an ordinancefrom
becoming effective, resort to that remedy alone must be had. I1n other
words, the referendum contained in Code, 8-4-20, asamended, provides
the only manner in which the action of council can be challenged.

147 W. Va at 735, 131 SEE.2d at 164 (citations omitted). 1n reaching this conclusion, the Court
distinguished two previous cases, Sateex rel. Schreyer v. City of Whedling, 146 W. Va. 467, 120
S.E.2d 389 (1961), and Bachmannv. Goodwin, 121 W. Va. 303, 3 S.E.2d 532 (1939), both of which
hed rdied, in part, upon Welsasabagsfor granting mandamusrdief on daimsthat voter initigtivesshould
be placed on the ballot:

Inthose casesthe ordinances sought to be reped ed were adopted
by the respective city coundcils pursuant to the generd powersgranted by
their charters. They werenot enacted under the authorization of agenerd
law, as was the Situation in this case. In those cases there was no
limitation by generd law asto the manner in which such ordinances may
berepeded. Intheingtant casealimitation doesexigt. In Code, 8-4-20,
asamended, themanner of chdlenging thesefee ordinancesis spedificaly
provided and resort may not be had to amethod prescribed by charter of
such charter provisonisin conflict with or drcumscribesthat generd law.

Plymale, 147 W. Va at 736, 131 S.E.2d at 165.

The Court took asmilar gpproach in Delardasv. Morgantown Water Comm' n, 148
W. Va 776, 137 SE.2d 426 (1964), where appellants chalenged the circuit court’ srefusal to grant
mandamusrdief inther action to compe an dection under the same datute at issuein Plymale, former
W. Va Code §8-4-20. Inthat casethe City had refused to conduct the eection onthe basisthat it had
aready obtained acertificate of convenience and necessity from the Public Sarvice Commission, gpproving

and authorizing the sawerage rates and fees contained in aprevioudy adopted ordinance. TheCourtin
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Ddardas afirmed thelower court, holding theat the otherwise sanctioned referendum dection had to “yield
tothe paramount power of the State, vested in the pubdlic service commission by the gpplicable statutory
provisons. . . to establish and promulgate such rates and charges.” 148 W. Va at 786, 137 SE.2d
a 433. Inreaching thiscondusion, we gpplied reasoning that is ssemingly diametrically opposad to that
employed in Wells:
Inesmuch asrefusd by the voters of the City of Morgantown to

raify the ordinance at any dection that might behed could not in any way

affect, nullify or supersedetheraesand charges established by thefind

unreviewed order of the public srvicecommission. . ., any dection hed

after theentry of such order would be of noforceor effect but would be

entirely fruitless and utterly unavailing. For that reason awrit of

mandamusto require the City of Morgantown to hold such useless

dection should not beawarded. 1tiswdl sattled by many dedsonsof this

Court thet awrit of mandamuswill not beissuedin any casewhenitis

unnecessary or when, if used, it would prove unavailing, fruitlessor

nugatory. . . .

Id. at 787-88, 137 S.E.2d at 434 (citations omitted).

Morerecently, in Sateexre. Foster v. City of Morgantown, 189 W. Va. 433, 432
SE.2d 195 (1993), the City’ svoters sought to force areferendum on an amendment to the City’ szoning
ordinance, relying upon the procedure st forthin the ity charter. The Court hed previoudy heldin Sate
exrel. MacQueen v. City of Dunbar, 167 W. Va. 91, 278 S.E.2d 636 (1981), that because the
datute governing the amendment of existing zoning ordinances, W. Va Code 8 8-24-23 (1969), “dofed]
not authorizeareferendum on amendmentsto azoning ordinance, noneisrequired or parmitted.” Syllabus,
in part, MacQueen. Consistent with both MacQueen and Plymale, the Court in Foster refused

mandamusrdief, holding thet the referendum procedure contained in the city charter was, inthisspedific
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context, preempted by the provisonsof W. Va. Code § 8-24-23. Foster, 189 W. Va. at 437, 432

S.E.2d at 199.

Itisdifficult, though not impossble, to square our past decisonsregarding thejudicigbility
of pre-dection chdlengesto voter initiativesand referendums. Al of the cases discussed aboveinvolved
the question of whether theinitiated legidation in someway conflicted with superior datutory law. Wells
Isdiginguishable, however, inthat theincongstency atissuetheredid not involve the basic subject matter
of the proposed ordinance. Thevotersin Wl lswere free to propose an ordinance dedling with the
maiter of busline permits, limited only by the possibility that such ordinance could later be struck down
following enactment if it failed to reflect theminimum requirementsof Satelaw. Incontrag, theirresolvable
conflictsin Plymale, Delardas and Foster all had the effect of completely prohibiting certain subject

matters from consideration by direct legidation.

A number of courts and commentators have drawn an andytica digtinction between the
Issue of whether aproposed measurewill, if passed, be substantively invaid becauseit conflictswith a
conditutiond, Satutory or charter provison, and the moreimmediate question of whether ameasureisa
proper subject for direct legidation. See generally JamesD. Gordon |11 & David B. Magleby, Pre-
Election Judicial Review of Initiatives and Referendums, 64 Notre Dame L. Rev. 298, 302-3
(1989) (arguing that procedura and subject-matter restrictions should be subject to pre-dectionjudicid

scrutiny, while substantive challenges should not).
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The Washington Supreme Court, for example, whileit adheresto agenera policy of
“refrain[ing] from inquiring into thevaidity of apropasad law, induding aninitidive or referendum, before
It hasbeen enacted,” neverthel essrecognizesan exceptioninthat “ courtswill takecognizance of certain
objectionsto aninitiative measure, and one of theseisthat the proposad law isbeyond the scope of the
initiative power.” Seattle Bldg. and Constr. Trade Council v. City of Seattle, 94 Wash. 740,
745-46, 620 P.2d 82, 86 (1980); see also Foster v. Clark, 309 Or. 464, 471, 790 P.2d 1, 5 (1990)
(holding that generd prohibition on pre-dection judicid review of substantive content of initiative and

referendum measures does not extend to “qualifying language . . . used in the constitution itself”).

Of course, asthe cases decided by this Court attest, such differentiation isnot waysessly
accomplished. Asone commentary observes:

Sometimesitisdifficult to tell whether aparticular redtrictionisa
subject matter limitation or agenera substantive prohibition. Subject
metter restrictionsthat appear inthe condtitutiond provison or satutory
sectionthat authorizesdirect legidation areusudly easily identifiable.
However, subject matter limitations need not gppear in the authorizing
section, sSincethat requirement would eevateform over substance. For
example, some courtshold that zoning isnot aproper subject matter for
Initiatives because theinitiative process does not provide for notice and
hearing asreguired by other condtitutiond provisons. Also, insomedates
initiatives may be usad to amend but not to revisethe Sate condtitution,
I.e., they may add a provision to the constitution but not change an
exiding provigon. Thisisbecausethe Sate congtitution expliatly provides
spedid requirementsfor revisng the conditution, and theinitiative process
doesnat satisfy thesereguirements. Such redrictionsare genuine subject
matter limitationsbecausethey smply excludeinitiativesfrom certain
subject matters. On the other hand, genera condtitutiona or statutory
regrictionsthat ban dl lawswhich have aspecified effect (such aslaws
abridging thefresdom of gpeech) aregenerd subgiantive prohibitions, not
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subject matter limitations. Challengesbased on them should be reviewed
only after the election.

Gordon & Magleby, supra, at 316-17 (emphasis added) (footnotes omitted).

Although not explicit, our previous casesin this areahave adhered to thisgenera
didinction, prohibiting pre-dectioninterferencewith initiative and referendum measureson thedleged bess
of subdantive defectsin the proposed legidaion, while a the sametime permitting early determinetion of
Issuesconcerning bothwhether the procedurd reguirementsfor placing ameasureon theballot havebeen

satisfied, and whether a measure conforms to applicable subject matter restrictions.

Thereislogic behind such an approach. Aswe stressed in Wells, initiatives and
referendums should be afforded the same dignity and respect asany other legidative process. Wells, 92
W. Va. at 64-5, 114 S.E. at 383-84. Indeed, it has been our longstanding practice to refrain from
interfering in the enactment of municipd legidation. See Perduev. Ferguson, 177 W. Va. 44, 47, 350
S.E.2d 555, 559 (1986) (“ This principle that an injunction does not lie to restrain enactment of an
ordinance applies generdly even though the proposed ordinanceis dleged to be uncontitutiona or
otherwiseinvalid.”) (citing City of Charleston v. Littlepage, 73 W. Va. 156, 160-62, 80 S.E. 131,
133-34(1913)). By confining pre-dectionjudicid review toinganceswhere voter petitionsare either
technically defectiveor otherwisewholly extraneous by embracing asubject matter that isexpresdy or

impliedly precluded, welimit oursel vesto adjudicating present and justi ciabl e controvers esconcerning
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whether proposed messures are, from afundamenta sandpoint, legdly authorized. Any other goproach
would entail the undesirable risk of judicial usurpation of the legislative process:

Thereisanaturd andintended tension betweenthejudicid and
legidative branches of government. Should courts attempt to encroach on
theprerogativesof the. . . legidature, membersof that inditution havenot
only the resourcesto resst, but also asdf-interested god of preserving
inditutiond autonomy. Popular legidation, in contragt, isonly aprocess,
not an ingtitution. The danger of judicia usurpation of that processis
therefore ever present.

Courtsmust recognizethat unlessstatelaw providesotherwise,
the degree of judicid deferenceto the popular legidation process should
be no lessthan the degree of deference accorded thelegidature. Though
popular democracy isnot without faults, states that have adopted it to
supplement the powers of the legidative body haverecognizedit asa
legitimate law-enacting process. Its products, whether congtitutional
amendmentsor datutes, areof coursesubject tothesamejudicid scrutiny
asarelaws passed by thelegidature. Courtsthat take it upon themsealves
to redtrict the operation of the process beforeit hasrunits course only
derogateitsvalidity and utility. Asaresult, popular respect for the
judiciary declines and public frustration with government ingtitutions
Increases.

Michael J. Farrell, Note, The Judiciary and Popular Democracy: Should Courts Review Ballot

Measures Prior to Elections?, 53 Fordham L. Rev. 919, 935 (1985).

Wethereforesee no need to dray from thetime-tested gpproach reflected by our previous
caxs Thus inlinewith thisauthority, we hold that acourt may undertake pre-dectionjudicd review of
aproposed voter initiativeor referendum only to theextent that such direct legidationisaleged to either
(1) violate procedurd or technical reguirementsinadent to placing the messure on the bdlat, or (2) involve

asubject matter that isbeyond the scope of the initiative or referendum power. The courts of this
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jurisdiction are otherwise prohibited from undertaking to adjudicate the substantive vaidity of aninitiative

or referendum during the pre-election phase of its consideration.

Inthe present case, thereislittle question that the prohibition contained in section 8.01(a)
of the Charter amountsto asulbject matter resriction, and wastherefore amenable to pre-dection judicd
review beforethecircuit court. Onthe other hand, section 4.05—which providesaprocedure whereby
the City Manager and Personnd Board are charged with making recommendationsto the City Coundil

regarding “personnel rules’—clearly does not amount to a subject matter restriction.

Whilethe schemelaid down in section 4.05 of the Charter is binding upon the City
Manager and Personnd Board, it obvioudy does not providethe exclusve means of promulgating the
City’ spersonnd policies. Significantly, the City Coundil isnot bound to follow the recommendations of
the Personnd Board. Even counsd for the City, during oral argument, conceded the fact thet the Charter
does not limit the authority of City Council to sanction a collective bargaining process through an
gppropriateordinance.” Inthiscasewesmply find noimpediment to the votersusing theinitiative power
to achievethe sameend, solong as City Coundl isfree, inthefind instance, to accept or rgect theresults

of such collective bargaining.

'See syllabus, Local 598, Council 58 Am. Fed' nv. City of Huntington, 173 W. Va. 403,
317 SEE.2d 167 (1984) (*Under itsgenerd power, ‘to contract and be contracted with', W. Va.Code
8-12-1[1969], amunicipality is empowered to enter into a collective bargaining agreement.”).
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Conssquently, wefind thet thelower court erred in this case by undertaking to decidethe
issue of whether the proposed ordinencewasin conflict with section 4.05 of the Charter. Rather, the dircuit
court should havelimited itsreview to ascertainment of whether theinitiative violated the clear subject
metter restriction set forthin section 8.01(g) of the Charter, prohibiting initiativesreating to “ thebudget or

cgpital programor . . . to gppropriation of money, levy of taxesor sdariesof City officersor employees”
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B. Total Invalidity Requirement
Our conclusion that theissue of whether the proposed ordinancerunsafoul of section
8.01(a) of the Charter issusceptible to pre-dection judicia determination does necessarily lead to full-
blown adjudication of the question. Although this Court hasnever been faced with theissue, most courts
fallow therulethat beforeaninitiaive or referendum may bewithhed from thedectorate, it must beshown
that the measureisfacidly invaidinitsentirety. See generally 5 Eugene McQuillin, The Law of

Municipal Corporations 8§ 16.69, at 361 (3d ed. 1996).

The Florida Supreme Court long ago took this approach in Dade County v. Dade
County League of Municipalities, 104 So.2d 512 (Ha. 1958), stating that when proposed legidation

is attacked as invalid,

thecourtswill not interfereif upon ultimategpprova by thedectoratesuch
proposa can haveavdid fidd of operation even though ssgmentsof the
proposa or itssubsequent gpplicability to particular Stuationsmight result
in contravening the organic law. In other words, if an examination of the
proposed amendment revea sthat if adopted it would belegdly operative
inpart, eventhoughit might ultimatdly become necessary to determinethat
particular apectsviolatethe Congtitution, thenthesubmisson of sucha
proposal to the electorate for approval or disapproval will not be
restrained.

104 So.2d at 515 (citations omitted).

The South Caralina Supreme Court took asmilar goproach in acaseinvolving the vdidity

of aproposed municipd ordinancethat attempted to control theimpogtion of tollsby Sate authorities. In
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affirming thelower court’ srefusd to order thet theinitiative be placed on the ballot onthe bassthat iswas
facially defective, it was stressed that
Courtsrecognizing thepropriety of pre-electionreview will not

interfere with the submission of aninitiated ordinanceto the dectoraeif

theinitiated ordinance can be construed to belegally operativein part,

even though ultimately acourt might need to determinewhich aspects of

the initiated ordinance are invalid.
Hilton Head Idand v. Expressway Opponents, 307 S.C. 449, 456, 415 S.E.2d 801, 805 (1992)
(citing Dade County, 104 So.2d at 515); see also Wyoming Nat’| Abortion Rights League v.
Karpan, 881 P.2d 281, 289 (Wyo. 1994) (holding that “aninitiative, attacked asfacidly unconditutiond,

must be uncongtitutiond in toto before we could forecloseitsinclusonin the balot for avote of the

people”).

Welikewiseseeno reasonto requirethat initiative and referendum petitionsbe drafted with
uncompromisng perfection, and therefore hold that beforeaproposed measure may bewithhed fromthe
bdlot on the bassthat it isbeyond the scope of theinitiaive or referendum power, it must be determined
that themeasureisdefectiveinitsentirety such that noneof itsprovisonscould, under any circumgiances,
have operativeeffect. Thus, inorder to uphold theaction of the circuit court in refusing to require thet the
proposed ordinance be submitted to the City’ svoters, this Court would necessarily haveto find thet the
measurewasfacidly invdidinitsentirety based upon the subject maiter limitation contained in section

8.01(a) of the Charter. Thiswe are unable to do.

19



Whilethe proposed ordinance purportsto require collective bargaining with respect to,
among other matters, wages, and on that account may thereforebe said to comewithinsection 8.01(a)’ s
proscription against ordinances* relaingto. . . [the] sdlariesof City officersor employees,”wagesarebut
one of themany issues subject to collective bargaining under section 6 of the ordinance. Inadditionto
wages, collective bargaining may aso encompass such matters as conditions of employment, operations,
sdety, seniority, assgnments tranders, and grievances. By no dretch of theimagination could any of these
Issuesbethought to sufficiently affect salariesor the ppropriation of money so asto comewithinthe
subject-matter prohibitionsof section 8.01(a). Nor do the procedural requirementsof the proposed
ordinance necessarily runafoul of theselimitations, so long asthey arenot used to affect changesin the
sdariesof City employees. Findly, itisclear that section 5 of the proposed ordinance, which merely
providesfor theright of City employeesto organizewithout fear of reprisd, innoway conflictswiththe

prohibition against initiatives bearing upon salaries.

Thus, we conclude that the proposed ordinance, if adopted, would not beinvdidinits
entirety based upon the subject matter restrictions contained in section 8.01(a) of the City Charter. The
ordinance, infact, containsaseverability dausethat contemplatesthe possibility that someof itstermsmay
eventudly proveinvaidfor onereason or ancther. Consequently, Snce condderaion of any other dleged
infirmity in the proposed ordinance was premature, as discussad above, the dircuit court erred inrefusing

to grant mandamusrelief requiring the City to submit the ordinanceto thevotersfor their congderation.

8Cf. Pilot Life Ins. Co. v. Deduaux, 481 U.S. 41, 47,107 S. Ct. 1549, 1553, 95 L. Ed. 2d
39,48 (1987) (giving Smilar phrase, “rdaesto,” a“* broad common-sense meaning’”) (citation omitted).
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Segyl. pt. 1, Sateexre. Hornev. Adams. 154 W. Va. 269, 175 S.E.2d 193 (1970) (“Mandamus
Isthe proper remedy to compel acity council to submit aquestion to the voterswhere thelaw provides
for such submission and council refusesto do s0.”); see also State ex rel. Elliott v. Adams, 155
W.Va 110, 113, 181 SE.2d 276, 278 (1971) (“when therequisite number of Sgnaturesiscontained
uponavdid|[initiative] petition, mandamuswill lieto compd thecoundl to submit the questiontothevoters
a an dectionwherethe coundil hasrefusad to adopt such ordinance or submit such question to the voters
of the municipaity”) (citing Sate ex rel. Plymalev. Garner, 147 W. Va. 293, 128 S.E.2d 185
(1962)). Upon remand, the court below isingtructed to order that the proposed ordinance be placed on

the ballot as otherwise provided by section 8 of the Charter.

21



V.
CONCLUSION
For the reasons Sated, the judgment of the Circuit Court of MonongdiaCounty isreversd
and remanded with directions that the lower court issue awrit of mandamus compdlling the City of

Morgantown to submit the proposed ordinance at issue herein to the City’ s voters.

Reversed and remanded with directions.
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APPENDI X

Referendum Petition
To:  The Honorable Mayor and Members of the Morgantown City Council

We, theundersagned qudified voters of the City of Morgantown, West Virginia, hereby petition
the Morgantown City Coundail to adopt an ordinance entitled: “ City of Morgantown Labor Management
Cooperative Ordinance.”

SECTION 1. Title

This ordinance shall be known, and cited as the City of Morgantown Labor-Management
Cooperative Ordinance.

SECTION 2. Definitions
When used in this ordinance:

(@  “Arbitration” meanstheprocedure by which animpartid third party hold ahearing, takes
testimony and rendersadecison which ishinding upon the parties for the purpose of resolving adispute
between the Employees and the Employer.

(b)  “Bargaining Unit” means agroup of Employeeswho have a clear and identifiable
community of interest in theterms and condiitions of employment. For the purposes of this Ordinance, it
Ispresumed thet therewill bethree (3) bargaining units The Internationa Assodiation of FrefightersLocd
313whowill represant firefighters. Law enforcement personnd will be represented by the Fraternd Order
of PoliceLodge87. Civilian City personnel may choosg, if they S0 desire, one association to represent
them.

(c) “CdlediveBaganing” meansthe peformanceof themutud obligationsof the Employer
and the Exdusive Representativeto meet at reasonabletimes and places, to confer and negotiatein good
faith with the intent of reaching agreement, to enter into Binding Arbitration when differencesreach
Impasse, and to executeawritten agreement with respect towages, conditionsof employment, operations,
ey, seniority, assgnments trandfers, pensons, fringe bendfits, grievances and grievance procedures and
other termsand conditionsof employment: provides, that neither party isrequired to makeaconcession
nor compelled to agree to a proposal put forth by the party absent Binding Arbitration.

(d)  “Employeg’ meansany employeeof theemployer except dected officias adminidrative
officias, boards and commission members, and chief/department heads.
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(e)  “Employer” meansthe City of Morgantown or any person or personsdesignated by the
City of Morgantown.

()] “Exdudve Representative’” meansthe L abor Organization which hasbeen chosen by the
Employees as the representative of the majority of the Employees of a Bargaining Unit.

(@99 “ImpasE’ meansthepoint inthe process of negotiations between the Employessandthe
Employer at which either party determinesthat no more progresstoward resolving differencesand/or
concluding a Collective Bargaining Agreement can be made.

(h)y  “Labor Organization” meansan organized body of individuaswhich exidsfor theprimary
purpose of dealing with an Employer concerning wages, conditions of employment, operations, safety,
seniority, assgnments, tranders, pengons, fringebenefits, grievancesand grievanceprocedures, and other
terms and conditions of employment.

() “Last Best Offer” meansthefina position taken by the Employer and the Exclusive
Bargaining Representative before reaching an Impasse.

SECTION 3. Findings and Declarations
The people of the City of Morgantown hereby find and declare all of the following:

@ Hrefighting, law enforcement, and emergency medica sarvicesareamong themogt vital
services provided to the citizens of this community.

(b)  Itiscriticd thet fire, law enforcement, emergency medical service, and other vitd City
services, equipment and personnd respond quickly so that the citizensof Morgantown are protected from
the dangers of crime, civil disturbances, fire and other natural and man-made disasters.

(©)  Inordertomantaintheeffiaency of thefire, law enforcement, emergency medicd sarvice,
andother vita City servicesin Morgantown, itiscritica thet the City and uniformed and civilian personnd
maintain an ongoing dialogue concerning their working conditions, safety, wages, and benefits.

(d)  Itisimportant thet any disputesinvolving working conditions, ssfety, wages, and bendfits,
be cooperatively and quickly resolved in order to maintainthe high leve of performanceand mord of the
uniformed and civilian employees.

(e)  Theatizensof Morgantown shdl have asystem of collective bargaining, and binding
interest arbitration between the City and it’s uniformed and civilian employees.



()] The City shdl berequired to enter into collective bargaining negotiations with the duly
€lected representatives of an employeeassoci ation representing themgjority of al employeesassoonas
possible after the enactment of this ordinancein order to determine wages, conditions of employmernt,
operations, safety, seniority, assgnments, trandfers, pensions, fringe benefits, grievances, and grievance
procedures for uniformed and civilian employees.

SECTION 4. Purpose and Intent

Thecitizensof the City of Morgantown hereby declaretheir purposesand intent in enacting the
Ordinance to be as follows:

(@  Tomantanthehighlevd of firefighting, law enforcement, emergency medicd sarvice, and
other vital services already provided to the City of Morgantown, by the City of Morgantown.

(b)  Toprovidecdllectivebarganingrights induding, contract negotiationsand bindinginterest
arbitration, to uniformed and civilian employees below the ranks/positions of Chief/Department Head.

(c)  Torequirethe City of Morgantown to begin negotiations with the duly elected
representativesof theuniformed and civilian employee association representing themgority interest of all
personnel for the purpose of entering into a binding collective bargaining agreement.

(d)  Tomandatethe City of Morgantown to becomeaparty to binding interest arbitration,
leading to contracts, which areenforceablein acourt of law, with representatives of the uniformed and
civilian personnel.

(e)  Toprohibit any strikesor work dowdowns by uniformed and civilian employeesor
lockouts by the City of Morgantown.

SECTION 5. Rights of Employees and Employer

(@  City Employeeswill have, and shall be protected in the exercise of, theright to self-
organization, to resolve issues through representatives of their own choosing, and to engagein other
concerted activitiesfor thepurposeof issueresol ution or other mutua aid or protection. No Employeewill
be discharged againgt in regard to hire or tenure of employment or any term or condition of employment
because of hisor her exercise of suchrights. No agent of the Employer, person or group of persons,
directly or indirectly will interfere with, restrain, or coerce Employees in the exercise of such rights.

(b)  NothinginthisOrdinancewill prevent an employeefrom presenting agrievanceto the
employer and having the grievance heard and settled pursuant to the West VirginiaCivil Service Codeor
any grievance procedure that exists apart from this Ordinance without the intervention of a Labor
Organization: provides, thet the Exdusve Representativeis afforded the opportunity to be present and to
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present itsview on the matter: and provides, that every settlement made will be consstent with theterms
of any agreement in effect between the Employer and the Exclusive Representative.

(¢)  NothinginthisOrdinanceisto be condrued asgiving an Employeearight to srikeor to
conduct any work stoppage.

SECTION 6.
Section of the City of Morgantown Municipal code is amended to read:
Section . The City of Morgantown L abor-Management Cooperative
Ordinance.

TheCity of Morgantown hereby ordainsthet theMayor and City Counail/City Manager enter into
collectivebargaining negotiationswith theduly dected representativesof thesvorn uniformemployess, and
civilian employeesbe ow therank of Chief or Department Head, for the purpose of negotiation legdly
binding contractsconcerning wages, conditionsof employment, operations, safety, seniority, assgnments,
trandfers, pensons, fringe benefits, grievances and grievance procedures, and other terms and conditions
of employment. A total of only three-employee associations will be permitted as the exclusive
representative of City personnd for the purpose of establishing collective bargaining contracts. The
Internationdl Assodaion of FreFghtersLocd 313 will represant firefighters: Law enforcement personnd
will berepresented by the Fraterna Order of Police Lodge 87. Civilian personnd may choose, if they s0
desire, on association to represent them.

() Coallectivebargaining negatiationsmust beginwithinthirty (3) cendar daysefter ademand
for negotiations by the associations representing the uniformed or civilian personnel or the City of
Morgantown. Inthe case of asuccessor agresment, negatiationsmust begin between ninety (90) and one
hundred twenty (120) calendar days before the expiration date of the prior agreement.

(i)  TheCity and theassodationsrepresenting the uniformed or avilian personnd shal engege
in binding interest arbitration for the purpase of resolving any disputesor impassesarigng from collective
bargaining negotiaions. The American Arhitration Associaion shdl be used for the purposes of binding
interest arbitration.

(iif)  If the parties cannot agreeto acontract after Sxty (60) calendar daysfrom the start of
contract negotiationsthen either party can demand binding interest arbitration. Each party may present a
find issueby issuelast best offer no later than midnight of the fifty-ninth (59) day. The arbitrator shall
render adecison by selecting on anissue-by-issue basslast best offer based upon evidence presented,
one of thefollowing: (a) the employer’ sfind last best offer; (b) theunion’ sfind last best offer. The
arbitration must befinished, including dl hearings, and adecison, withinforty five (45) cdendar days
following the start of the arbitration.



(iv)  Thearhitrator shall be selected from alist of seven (7) arbitrators provided by the
American Arbitration Assodiaion. Thearbitrator shal be sdected by the partiesfrom thelist of seven (7)
dternaivdy griking three(3) namesbeginningwiththe City. Thesoleremaning namewill bethearbitrator.
Thecod for thearbitrationincluding thearbitratorsfee, expenses, and any other feesshdl bepaid for by
the party losing on asingleissue or mgority of issues presentedto the arbitrator for decison. Parties
ordering transcripts or copies of transcripts shall be responsible for the cost.

(v)  Alltermsand conditionsaf any pre-exiding contract between the City of Morgantown and
the employee associaion shdl remainin full force and effect until anew contract has been negotiated and
ratified by all parties.

(vi)  Nothing contained herein shdl permit any public safety uniformed employee or Civilian
employeeof the City toengegein adrike or work dowdown or the City to lockout public safety uniformed
employees, and civilian employees.



SECTION 7. Severability

If any provisonaf thisordinance or the gpplication thereof to any person or drcumdancesisheld
invalid or uncondtitutiona under gpplicablelaw, suchinvaidity or unconditutiondity shdl not affect other
provisonsor goplicationsof thisinitiativewhich can begiven effect without theinvaid or unconditutiona
provision or application, and to this end provisions of thisinitiative are severable.



