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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1.  “Thelanguageof Rule804(b)(5) of the West VirginiaRules of Evidence andiits
counterpartin Rule803(24) requiresthat five generd factorsmust bemet in order for hearsay evidence
to beadmissbleunder therules. First and most important isthe trusworthinessof the satement, which
must be equivaent to the trustworthiness underlying the specific exceptionsto the hearsay rule. Second,
the statement mugt be offered to prove amaterid fact. Third, the Satement must be shown to be more
probetive on theissuefor whichit isoffered than any other evidencethe proponent can reasonably procure.
Fourth, admisson of the satement must comport with thegenerd purposeof therulesof evidenceandthe
interest of judtice. Ffth, adequate notice of the Satement must be afforded the other party to provide that
party afair opportunity to meet theevidence” SyllabusPoint 5, Satev. Smith, 178 W.Va 104, 358
S.E.2d 188 (1987).

2. “Intheexerciseof discretionto admit or exdudeevidenceof collaterd crimesand
charges, theoveriding conaderationsfor thetrid court areto scrupuloudy protect the accusad in hisright
toafar trid while adequately presaerving theright of the State to prove evidence which isrelevant and
legdly connected with the charge for which theaccused isbeing tried.” Syllabus Point 16, Satev.
Thomas, 157 W.Va. 640, 203 S.E.2d 445 (1974).

3. “Wherean offer of evidenceismadeunder Rule404(b) of theWes VirginiaRules
of Evidence, thetria court, pursuant to Rule 104(a) of the Wegt VirginiaRules of Evidence, isto determine
itsadmissibility. Before admitting theevidence, thetrid court should conduct anin camera hearing as
stated in Satev. Dolin, 176 W.Va. 688, 347 S.E.2d 208 (1986). After hearing the evidence and

arguments of counsd, thetrid court must be satisfied by a preponderance of the evidence that the acts or



conduct occurred and that the defendant committed the acts. If thetrial court does not find by a
preponderance of the evidencethat theactsor conduct wascommitted or that the defendant wasthe actor,
the evidence should beexd uded under Rule 404(b). If asufficient showing hesbeen made, thetrid court
must then determinetherdevancy of theevidence under Rules401 and 402 of theWest VirginiaRulesof
Evidence and conduct the balancing required under Rule 403 of theWest VirginiaRulesof Evidence. If
thetrid court isthen satified that the Rule 404(b) evidenceisadmissible, it should instruct thejury onthe
limited purposefor which such evidence hasbeen admitted. A limitingingruction should begivena the
timethe evidenceisoffered, and we recommend that it be repeated in thetrid court’ sgenera chargeto
thejury at the conclusion of theevidence.” SyllabusPoint 2, Satev. McGinnis, 193W.Va 147, 455
S.E.2d 516 (1994).

4, “Totrigger goplication of the‘plaineror’ doctring, theremust be (1) aneror; (2)
that isplain; (3) that affectssubstantia rights; and (4) serioudy affectsthefairness, integrity, or public
reputation of thejudicial proceedings” Syllabus Point 7, Satev. Miller, 194 W.Va 3, 459 SE.2d 114
(1995).

5. “Under the‘plainerror’ doctrine, ‘waiver’ of error must be digtinguished from
‘forfature of aright. A devigtionfromaruleof law iserror unlessthereisawaiver. Whentherehasbeen
aknowing andintentiond relinquishment or abandonment of aknownright, thereisno error and theinquiry
astotheeffect of adeviation fromtherule of law need not be determined. By contragt, mereforfeiture of
aright--thefailure to make timely assertion of the right--does not extinguish the error. Insucha

circumdgance, it isnecessary to continuetheinquiry and to determinewhether theerror is‘plain.’ Tobe



‘plain,” theerror must be‘clear’ or ‘obvious.’” SyllabusPoint 8, Satev. Miller, 194W.Va. 3, 459
S.E.2d 114 (1995).

6. “Thefunction of an gppdlate court whenreviewing the sufficdency of theevidence
to support acrimind conviction isto examine the evidence admitted &t tria to determine whether such
evidence, if believed, is sufficient to convince areasonable person of the defendant’ s guilt beyond a
reasonable doubt. Thus, therdevant inquiry iswhether, after viewing the evidencein the light most
favorableto the prosacution, any rationd trier of fact could havefound theessentid dementsof thecrime
proved beyond areasonable doubt.” Syllabus Point 1, Satev. Guthrie, 194 W.Va. 657, 461 SE.2d
163 (1995).

7. “A crimind defendant chalenging the sufficiency of the evidenceto support a
conviction takeson aheavy burden. Angppdllate court must review dl theevidence, whether direct or
drcumdantid, inthelight most favorableto the prasecution and must credit dl inferencesand credibility
assessmentsthat the jury might have drawn in favor of the prosecution. The evidence need not be
incons stent with every condusion savethat of guilt solong asthejury canfind guilt beyond areasongble
doubt. Credibility determinationsarefor ajury and not an gppellate court. Findly, ajury verdict should
be st asdeonly when the record containsno evidence, regardiessof how itisweighed, fromwhichthe
jury could find guilt beyond areasonable doubt. To theextent that our prior casesareincons stent, they

areexpressy overruled.” SyllabusPoint 3, Satev. Guthrie, 194 W.Va. 657,461 S.E.2d 163 (1995).



Per Curiam:

Thiscaseisbeforethis Court onan goped from the Circuit Court of Cabdl County. The
aopdlant William Johnson was convicted of five countsof incest and fivecounts of second degree sexud
assault.

Mr. Johnson contendsthet (1) thetrid court erred in admitting the victim' sstatement when
the victimwasthought to be unavailable, (2) thetria court erred in admitting evidenceof prior bad acts
without first conducting aMcGinnis hearing, (3) the State failed to establish aprima facie case to
support hisconviction for five counts of second degree sexual assault, and (4) the numerous errors
prevented him from receiving afair trial.

Based on athorough review of the record below, wefind no reversble error and affirm

the convictions.

l.
OnMay 11, 1998, in an 11-count indictment, a Cabell County Grand Jury charged Mr.

Johnsonwith five counts of incest, W.Va. Code, 61-8-12 [1994],* five counts of second degree sexua

"W.Va. Code, 61-8-12 [1994], provides, in part, that:
(b) A personisguilty of incest when such person engagesin sexua
Intercourse or sexud intrusion with hisor her father, mother, brother,
Sder, daughter, son, grandfather, grandmother, grandson, granddaughter,
nephew, niece, uncle or aunt.



assault, W.Va. Code, 61-8B-4[1991],2 and one count of child abuse resulting in injury, W.Va. Code,

61-8D-3(a) [1996]°. Theindictment aleged that between the beginning of October 1997 and theend of

January 1998, Mr. Johnson physically and sexually abused his fifteen-year-old stepdaughter,* W.B.°
Inlate 1997, W.B. visited her school counsdlor and made severd hypothetica inquires

involving phys ca abuseandthe consegquencesaf reporting such abuse. Thecounsdor informed W.B. that

by law the counsglor would haveto dert the authoritiesif the counsd or suspected abuse. In January 1998,

W.B. vigted the high school counsdor again. Thistime W.B. told the counsdlor of severd incidents of

physicd and sexud abuse. W.B. dleged that her stepfather physically abused both her and her siblings.

Further, shetold the counselor that Mr. Johnson had been sexually abusing her for severd years. The

counsgor informed the palice, and W.B. gave awritten datement to the palice detailing the abuse, induding

allegations of sexual intercourse.

2W.Va. Code, 61-8B-4 [1991], states, in part, that:
(a) A person isguilty of sexua assault in the second degree when:
(1) Such person engagesin s=xud intercourse or sxud intruson
with another person without the person’ sconsent, and thel ack of consent
results from forcible compulsion[.]

%W.Va. Code, 61-8D-3 [1996] provides, in part, that:
(a) If any parent, guardian or cugtodian shal abuse achild and by such
abuse cause such child bodily injury assuch termisdefined in section one,
[861-8B-1] articleeight-b of thischapter, then such parent, guardian or
custodian shall be guilty of afelony[.]

W.Va. Code, 61-8-12(a)(3) [1994] defines* daughter” as“aperson’ snatura daughter, adoptive
daughter or the daughter of a person’s husband or wife[.]”

>Consistent with our practice in cases involving sensitive matters, we use the victim’ s initials.
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Mr. Johnson was arrested on February 9, 1998, and upon his arrest, he gave atape-
recorded statement to the police. Inthe statement, Mr. Johnson acknowledged that he had sexual
intercoursewith hisstepdaughter lessthan 10 times beginning in January 1998, but claimed that it was
consensual.

Onthefirg day of histria, despite theissuance of asubpoena, W.B. faled to appear. The
State then moved to admit W.B.’ swritten statement. Thetria court made afinding that W.B. was
unavailableand that W.B. s statement was reliable because it was corroborated by Mr. Johnson' stape-
recorded statement to the police. Over defense counsel’ s objections, W.B.’ swritten statement was
introduced into evidence during the Stat€ s case-in-chief on thefirg day of thetrid. On thesecond day of
thetrial, W.B. appeared and testified in person that her stepfather had forced her to have sex with him.

Beforethetrid, the State gave notice of itsintent to use prior bad act evidenceto prove
“intent, motive, andresgestae” Specificdly, theStatewould offer evidence of dleged incidents of sexud
abuse committed by Mr. Johnson against W.B. in Floridaat least 2 yearsearlier than the allegations
contained in the indictment.

W.B. firg disclosed Mr. Johnson’ ssexud abuseto the Horidaauthoritieswhen shewas
13.The State of Horidathen removed W.B. from her home that she shared with Mr. Johnson. W.B. later
withdrew her dlegations againg Mr. Johnson and shewas permitted to return tothehome. InHorida, W.B.
later accused Mr. Johnson of sexually abusing her two additional times. She recanted each time.

TheHoridaalegaionswerefirst mentioned in thetrid during defense counsal’ s opening

gatement when defense counsdl told the jury that it would later hear that W.B. had made dlegations of



sexua assault in another state against Mr. Johnson but had later recanted. Evidence of the Florida
allegations also came in through all but one of the State’ s five witnesses.

During thetrid, W.B. tedified that Mr. Johnson has assaullted her daily, mostly in her room.
W.B. said that Mr. Johnson would ask her to “cooperate,” meaning have sex with him. If W.B. did not
“cooperate,” Mr. Johnson would strike her with afishing pole. W.B. went onto explain thet her mother
often dept on the couch downgtairsand W.B. would often fal adegpin her parents bed whileligening to
the radio or watching television.

After a2-day jury trid, Mr. Johnson wasfound guilty of each count of incest and each count
of second degree sexud assault ascharged intheindictment. However, Mr. Johnsonwas found not guilty
of thechargeof child abuseresultingininjury. Thetrid court sentenced Mr. Johnsonto 5to 15yearsin
prison for each of hisfive countsof incest, to be served concurrently. Thetrid court further sentenced Mr.
Johnsonto 10to 20 yearsfor each of hisfive countsof second degree sexua assault, soto be served
concurrently. Thetrid court ordered the sentences on theincest and sexua assault convictionsto run
consecutively.

Mr. Johnson asserts four errors that we will now address in turn.

.
Mr. Johnson first arguesthat thetria court erred inimproperly admitting the written

gatement of W.B. under theresdud hearsay exceptions found in the West Virginia Rules of Evidence,



Rules803(24)° and 804(b)(5).” This Court hasrecognized that “[4] trid court’ sevidentiary rulings, aswell
asitsgpplication of the Rulesof Evidence, are subject to review under an abuse of discretion standard.”
Syllabus Point 4, State v. Rodoussakis, 204 W.Va. 58, 511 S.E.2d 469 (1998).

InWest Virginiajurigprudence, thegenerd ruleisthat hearsay testimony isinadmissible,
However, therearemany exceptionstothisgenerd probation on hearsay testimony induding Rule803(24)
and Rule804(b)(5), also known asresidua hearsay exceptions. The exceptions carved out by Rule
803(24) and Rule 804(b)(5) are narrow, and the satements offered must normaly be so uncontroversa
that cross-examination would be of margina utility. Satev. James Edward S, 184 W.Va. 408, 415,

400 S.E.2d 843, 850 (1990). Rules 803(24) and 804(b)(5) “ cannot be viewed as an open door to thrust

®West Virginia Rules of Evidence, Rule 803(24) [2000] provides that:

A datement not specificaly covered by any of the foregoing exceptions
but having equivdent circumdantia guaranteesof trustworthiness, if the
court determinesthat (A) the Satement isoffered asevidence of amaterid
fact; (B) the statement is more probative on the point for whichitis
offered than any other evidencewhichthe proponent can procurethrough
reasonableefforts; and (C) thegeneral purposesof theserulesand the
interetsof justicewill best be served by admisson of the satement into
evidence.

Wenotethat Rule 803 was amended effective December 1, 2000, but no changesweremadewith respect
to this particular provision.

"West Virginia Rules of Evidence, Rule 804(b)(5) [1994] states, in part, that:

A datement not specificaly covered by any of theforegoing exceptions
but having equivdent circumstantid guaranteesof trusworthiness, if the
court determinesthet (A) the Satement isoffered as evidence of amaterid
fact; (B) the statement is more probative on the point for whichitis
offered than any other evidencewhichthe proponent can procurethrough
reasonableefforts; and (C) thegenera purposesof theserulesand the
interestsof justicewill best be served by admisson of the satement into
evidence.



hearsay datementsinto atrid.” Satev. Smith, 178 W. Va 104, 114, 358 SE.2d 188, 198 (1987). The
standard for admitting evidence under Rule 803(24) and Rule 804(b)(5) is set out in State v. Smith.

Thelanguageof Rule804(b)(5) of theWes VirginiaRulesof Evidenceand

itscounterpartin Rule803(24) requiresthat five generd factorsmust be

met in order for hearsay evidenceto be admissbleunder therules. First

and mogt important isthe trustworthiness of the satement, which must be

equivaent to the trusworthiness underlying the gpecific exceptionsto the

hearsay rule. Second, the statement must be offered to prove amaterid

fact. Third, thegatement must beshown to bemore probativeontheissue

for which it is offered than any other evidence the proponent can

reasonably procure. Fourth, admisson of the datement must comport with

the generd purpose of the rules of evidence and theinterest of justice,

Ffth, adequate notice of the atement must be afforded the other party to

provide that party afair opportunity to meet the evidence.
Syllabus Point 5, Sate v. Smith, 178 W.Va. 104, 358 S.E.2d 188 (1987).

Trusworthinessisthelinchpin of admisshility. Themoving party must meke ashowing of
why this particular hearsay statement, unlike most out-of-court satements, istrustworthy and therefore
admissble Rdiahility must beshown fromthedrcumstancessurrounding themeaking of thestatement. “[A]
‘particularized guarantee of trustworthiness must come from the * totdity of the circumstances’ but these
circumstances' includeonly thosethat surround themaking of the Statement and that render the declarant
particularly worthy of belief.”” JamesEdward S, 184 W.Va. at 414-15, 400 S.E.2d at 849-50 (1990)
(quoting Idaho v. Wright, 497 U.S. 805, 819, 110 S.Ct. 3139, 3148, 111 L .E.2d 638, 655-66
(1990)).

Intheingant case, when W.B. failed to gopear asadae switnesson thefirs day of trid,
thetrid court admitted into evidence her written satement madeto the police, finding the tatement to be

reliable because Mr. Johnson’s own statement to the police corroborated it “in some way.”



Wedo not findit necessary to determine whether theadmission of W.B.' sstatement into
evidencewasearor. Mr. Johnsonwasnat limited or inhibited in any manner in conducting cross-examination
of thevictim because shebecameavailableand did testify during thesecond day of thetrid. Therefore, Mr.
Johnson suffered no prejudice.

Next, welook a whether the lower court abused itsdiscretion by admitting prior physica
and sexud dlegationsmade by W.B. agang Mr. Johnson without first conducting anin camerahearing
as required under McGinnis and its progeny.

Because of the potentid for unfair prgudicethat isinherent in“prior bad acts’ evidence, the
trid court must carefully scrutinize proffered Rule 404(b) evidence before dlowing thejury to hear the
evidence.? Syllabus Point 16, State v. Thomas, 157 W.Va. 640, 203 S.E.2d 445 (1974) states that:

[i]ntheexercise of discretion to admit or exclude evidenceof collateral

crimesand charges, theoverriding considerationsfor thetria court areto

scrupuloudy protect theaccused inhisright to afair trid while adequately

presarving theright of the Stateto prove evidence which isrdevant and

legally connected with the charge for which the accused is being tried.

The following standard is used when trial courts are deciding whether to admit Rule 404(b) evidence:

8\West Virginia Rules of Evidence, Rule 404(b) [1994] states:

Evidenceof other crimes, wrongs, or actsisnot admissbleto provethe
character of apersoninorder to show that he or she acted in conformity
therewith. 1t may, however, be admissiblefor other purposes, such as
proof of motive, opportunity, intent, preparation, plan, knowledge,
Identity, or aasence of mistake or accident, provided that upon request by
the accused, the prosecutioninacrimina case shdl providereasonable
noticeinadvanceof trid, or duringtrid if thecourt excusespretria notice
ongood cause shown, of thegenerd natureof any such evidenceitintends
to introduce at trial.



Wherean offer of evidenceismade under Rule404(b) of theWes Virginia
Rules of Evidence, thetrid court, pursuant to Rule 104(a) of the West
VirginiaRules of Evidence, isto determineitsadmissibility. Before
admitting the evidence, the tria court should conduct anin camera
hearing as stated in Sate v. Dolin, 176 W.Va. 688, 347 S.E.2d 208
(1986). After hearing the evidence and arguments of counsd, thetria
court must be stisfied by apreponderance of the evidence that the actsor
conduct occurred and that the defendant committed the acts. If thetrid
court does not find by a preponderance of the evidence that the acts or
conduct wascommitted or that the defendant wasthe actor, the evidence
should be excluded under Rule 404(b). If asufficient showing has been
made, thetrid court must then determinethereevancy of the evidence
under Rules 401 and 402 of the West VirginiaRules of Evidence and
conduct theba ancing required under Rule403 of theWes VirginiaRules
of Evidence. If thetrid court isthen stidfied thet the Rule 404(b) evidence
isadmissble, it shouldingruct thejury on thelimited purposefor which
such evidence has been admitted. A limiting ingtruction should begiven &
thetimethe evidenceisoffered, and we recommend thet it be repeated in
thetrid court’ sgenerd chargetothejury a the condusion of theevidence.

Syllabus Point 2, Sate v. McGinnis, 193 W.Va. 147, 455 S.E.2d 516 (1994).

Applying theforegoing standards, wereview thetrial court’ sactions. Thetria court
admitted the prior bad act evidence without holding anin camera hearing. Evidence of the Floridaacts
cameinthroughdl but oneof the State switnesses and defense counsd mentioned theHoridaactsduring
hisopening datements. Therewere numerousmentions of the Horidaincidentsto which defense counsd
did not object. Defense counsd suggested thet they had intended to usethe evidenceto attack thevictim's
credibility. A limiting jury ingtruction was offered by the State and given by the court. Also, alimiting

instruction was given by the trial court at the close of the State’ s case-in-chief.



Whiletroubled by thetria court’ sfailureto conduct anin camera hearing asrequired by
McGinnis, this Court hasadifficult timefinding reversble error where the defendant’ scounsd failed to
object to the introduction of the prior bad acts evidence.®

Perhapsanticipating thet this Court would be rductant to find revergble error on the basis
of defense counsd’ sfailureto request anin camera hearing, Mr. Johnson further assertsthat plain error
was committed when defense counsd failed to object to theintroduction of the prior bad act evidence. See
West Virginia Rules of Criminal Procedure, Rule 52(b) [1981].

InSatev. Miller, thiscourt held that “[t] o trigger gpplication of the*plainerror’ doctrine,
theremust be(1) anerror; (2) thatisplain; (3) that affectssubgstantid rights, and (4) serioudy affectsthe
fairness, integrity, or public reputation of thejudicia proceedings.” SyllabusPoint 7, Satev. Miller, 194
W.Va. 3,459 S.E.2d 114 (1995).

In Syllabus Point 8 of Miller, this Court then went on to explain the difference between
“waver” and “forfeiture’ “[u]nder the‘ plainerror’ doctring, ‘walver’ of error mugt be distinguished from
‘forfature of aright. A devigtionfromaruleof law iseror unlessthereisawaver. Whentherehasbeen
aknowing and intentiond reinquishment or abandonment of aknown right, thereisno error and theinquiry
asto the effect of adeviation from therule of law need not be determined. By contrast, mereforfeiture of
aright -- thefailure to make timely assertion of the right -- does not extinguisnthe error. Insucha

circumdgance, it isnecessary to continue theinquiry and to determinewhether theerror is‘plain.’ Tobe

*This Court finds equaly troubling defense counsdl’ sfailure to request a Rule 404(b) hearing asrequired
under McGinnis.



‘plain,’ theerror must be‘clear’ or ‘obvious.”” Syllabus Point 8, Satev. Miller, 194 W.Va. 3, 459
S.E.2d 114 (1995).

Based on therecord below, it isunclear whether therewasawaiver or aforfeture of the
right to anin camerahearing. Thisissueisbest saved for further factua development in ahabeas corpus
proceeding because it isintertwined with trid counsd’ s performance. We therefore do not provide Mr.
Johnson the benefits of the plain error doctrine on this appeal .

Next, weturnto Mr. Johnson’ sassartion that therewasinaufficient evidenceto support the
fiveindividua counts of second degree sexud assault, specificaly, that therewas no forcible compulsion,
inthat W.B. was 16 years of age and the sexud relationship between himsdlf and W.B. was consensudl.
W.B. became 16 years of age on November 17, 1997.

Recently, this Court darified the gppellate gandard of review whereacrimind defendant
challenges the sufficiency of the evidence supporting her conviction:

Thefunction of an gppellate court when reviewing the sufficiency of the

evidence to support acrimina conviction isto examine the evidence

admitted at trial to determine whether such evidence, if believed, is

sufficient to convince areasonable person of the defendant’ sguilt beyond

aressonabledoubt. Thus, therdevant inquiry iswhether, after viewing the

evidenceinthelight mos favorableto the prasacution, any rationd trier of

fact could havefound the essentid dementsof the crime proved beyonda

reasonabl e doubt.

Syllabus Point 1, Sate v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).
This Court went on to explain thedifficult burden adefendant bearswhen chalenginga

conviction on the sufficiency of the evidence.

A aimind defendant chalenging the sufficiency of the evidenceto support
aconviction takeson aheavy burden. An gopdlate court must review dl

10



the evidence, whether direct or cdrcumdantid, inthelight most favorableto
the prosecution and must crediit dl inferencesand credibility assessments
that thejury might have drawn in favor of the prosacution. The evidence
need nat beincong ent with every concluson savethat of guilt solongas
the jury can find guilt beyond a reasonable doubt. Credibility
determinationsarefor ajury and not an gppellate court. Findly, ajury
verdict should be set aside only when the record contains no evidence,
regardlessof how itisweighed, fromwhich thejury could find guilt beyond
areasonable doubt. Tothe extent that our prior cases are inconsstent,
they are expressly overruled.

Syllabus Point 3, Sate v. Guthrie, 194 W.Va. 657, 461 S.E.2d 163 (1995).
Mr. Johnson arguesthat the State did not meet the forcible compulsion component of a
second degree sexual assault charge. W.Va. Code, 61-8B-4(a) [1991], in pertinent part, states that:
A person isguilty of sexual assault in the second degree when:
(1) Such[&] person engagesin sexud intercourse or sexud
intrusonwith another personwithout the person’ sconsart,
andthelack of consent resultsfromforablecompulson|.]

As it appliesto second degree sexual assault, “forcible compulsion” means:

(a) Physical force that overcomes such earnest resistance as might
reasonably be expected under the circumstances; or

(b) Thresat or intimidetion, expressed or implied, placing apersoninfear of
immediate death or bodily injury tohimsdlf or hersdf or another personor
in fear that he or she or another person will be kidnaped; or

(c) Fear by aperson under sixteenyears of age caused by intimidation,
expressed or implied, by another personwhoisat least four yearsolder
than the victim.

W.Va. Code, 61-8B-1(1) [1996].
Both W.B. and her mother testified thet therewas an abundance of physicd abuseinthe
household, and that Mr. Johnson beat not only W.B., but W.B.’s mother and W.B.’ssiblings. W.B.

tedtified that she* acquiesced” to her stepfather’ sdemandsfor sexud intercourse becauseinthe past she

11



and her gblingshad been punished more harshly when sherefusad to have sexud intercoursewithhim. Both
W.B. and her mother testified that Mr. Johnson primarily used a fishing pole in the beatings.

W.B." smather denied knowledge of sexud intercourse between \W.B. and Mr. Johnson,
but admitted that Mr. Johnson was oddly possessive of W.B. and that W.B. and Mr. Johnson often dept
inthesamebed. Further, W.B. testified that Mr. Johnson forced her to have sexud intercoursewithhim
on an almost daily basis between the beginning of October 1997 and the end of January 1998.

During histestimony, Mr. Johnson denied sexudly or physcaly abusngW.B. However,
the jury heard Mr. Johnson'’ staped statement given to the police shortly after he was arrested, in that
gatement Mr. Johnson admitsto having sexud intercoursewith W.B., daming that it was consensud. In
histaped satement, Mr. Johnson aso admitsto “disciplining” the children with afishing pole. Reviewing
theevidencein thelight mogt favorableto the prasacution, this Court finds that therewas sufficent evidence
to uphold the conviction of five counts of second degree sexual assaullt.

Finaly, Mr. Johnson raisesthe specter of cumulativeerror. Cumulative error occurs
“Iw]heretherecord of acrimind trid showsthet the cumulaive effect of numerous errors committed during
thetrid prevented the defendant from receiving afarr trid, hisconviction should be sat asde, even though
any one of such errorsstanding donewould be harmlesserror.” Syllabus Point 5, Satev. Smith, 156

W.Va 385, 193 SE.2d 550 (1972). Looking at the record asawhole, we do not find cumulative error.

[I.
For the reasons stated, the judgment of the Circuit Court of Cabell County is affirmed.

Affirmed.
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