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JUSTICE DAVISdelivered the Opinion of the Court.

CHIEF JUSTICE MCGRAW dissentsand reservestheright to file a dissenting opinion.



SYLLABUSBY THE COURT

1. ““Atrid judge sdecison to award anew trid isnot subject to gppellate review
unlessthetrid judge abuseshisor her discretion.” Syl. Pt 3, in part, In re Sate Public Bldg. Asbestos
Litigation, 193 W. Va. 119, 454 S.E.2d 413 (1994), cert. denied sub nom. W.R. Grace & Co. v.
West Virginia, 515 U.S. 1160, 115 S. Ct. 2614, 132 L. Ed. 2d 857 (1995).” Syllabus point 2, Sate

v. Vance, 207 W. Va. 640, 535 S.E.2d 484 (2000).

2. “*“It takesadtronger casein an gppelate court to reverse ajudgment awarding
anew trid than onedenying it and giving judgment againgt the party claiming to have been aggrieved.”
Point 1, Syllabus, The Star Piano Co. v. Brockmeyer, 78 W. Va 780[, 90 SE. 338 (1916)]." Syl.
pt. 2, Young v. Duffield, 152 W. Va. 283, 162 S.E.2d 285 (1968).” Syllabus point 1, Inre Sate

Public Building Asbestos Litigation, 193 W. Va 119, 454 S.E.2d 413 (1994).

3. “Wheretheissueon an gpped fromthedircuit courtisdearly aquestion of law or
involving an interpretation of astatute, we apply ade novo standard of review.” Syllabuspoint 1,

Chrystal RM. v. Charlie A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).

4, “‘Thegenerd ruleisthat where one person has contracted with acompetent person
todowork, notinitsdf unlawful or intrindcaly dangerousin character, and who exercise no supervison

or control over thework contracted for, such personisnat ligblefor the negligence of such independent



contractor or hisservantsin the performance of thework.” Syl. Pt. 1, Chenoweth v. Settle Eng'rs,
Inc., 151 W. Va. 830, 156 S.E.2d 297 (1967), overruled in part on other grounds by Sanders
v. Georgia Pacific Corp., 159 W. Va. 621, 225 SE.2d 218 (1976).” Syllabuspoint 7, Thomson v.

McGinnis, 195 W. Va 465, 465 S.E.2d 922 (1995).

5. “A prindipd hasanon-dd egableduty to exerd sereasonable carewhen parforming
aninherently dangerousactivity; aduty that the principal cannot discharge by hiring an independent
contractor to undertake the activity.” Syllabus point 2, King v. Lens Creek Ltd. Partnership, 199

W. Va 136, 483 S.E.2d 265 (1996).

6. “Collaerd estoppd isdesigned to foreclose rditigation of issuesin asscond suit
which have actudly been litigated inthe earlier st even though there may be adifferencein the cause of
action between the parties of thefirst and second suit. \We have made this summary of the doctrine of

collateral estoppel:

‘But where the causes of action are not the same, the
patiesbangidentica or in privity, the bar extendsto only
those matterswhich were actudly litigated in the former
proceeding, asdisinguished from those mettersthat might
or could havebeen litigated therein, and arises by way of
estoppd rather than by way of dtrict resadjudicata.’
Lanev. Williams, 150 W. Va. 96, 100, 144 SE.2d
234, 236 (1965).”

Syllabus point 2, Conley v. Spillers, 171 W. Va. 584, 301 S.E.2d 216 (1983).



7. ““Thedoctrineof collatera estoppel aso requiresasdoesresjudicata that the
firg judgment be rendered on the meritsand be afind judgment by acourt having competent jurisdiction
over the subject matter and the parties.” Syl. Pt. 3, Conley v. Saillers, 171 W. Va. 584, 301 SE.2d

216 (1983).” Syllabus point 2, Christian v. Szemore, 185 W. Va. 409, 407 S.E.2d 715 (1991).

8. “* A fundamenta due processpoint rdaing to the utilization of collaterd estoppd
Isthat any person againgt whom collateral estoppe isasserted must have had aprior opportunity to have
litigated hisclam.” Syl. Pt. 8, Conleyv. Spillers, 171 W. Va. 584, 301 S.E.2d 216 (1983).” Syllabus

point 3, Christian v. Szemore, 185 W. Va. 409, 407 S.E.2d 715 (1991).

9. Whereaparty issued onatheory of vicariousliability arigng fromthenegligence
of anindependent contractor, that party isentitled to defend on the basi sthat theindependent contractor
was not negligent, notwithstanding the entry of adefault judgment againgt the independent contractor.
However, the default judgment againgt theindependent contractor remainsinfull forceand effect regardless

of the outcome of the litigation on the issue of his or her negligence.



Davis, Justice:

Colaianni Condruction, Inc., goped sfroman order of the Circuit Court of Ohio County
grantinganew trid in thiswrongful desthVpersond injury action. Colaianni Congtruction had been sued on
atheory of vicariousliability aridngfrom thedleged negligence of anindependent contractor againgt whom
adefault judgment wasultimately entered. Ingrantinganew trid, the circuit court reasoned thet, because
thenegligenceof theindependent contractor had been determined by virtueof thedefault judgment, it had
erred by dlowingthejury to decidethat question. Consaquently, thecircuit court ruled thet inthenew trid
Colaianni would be precluded from litigating theissue of theindependent contractor’ snegligence. We
concludethat adefault judgment isnot aproper foundation for the gpplication of offensve collateral
edoppd. Therefore, thequestion of theindependent contractor’ snegligencewasproperly beforethejury.

For this reason, we reverse this case and remand for entry of an order reinstating the jury verdict.

l.
FACTUAL AND PROCEDURAL HISTORY
On March 10, 1989, the City of Wheeling entered into a contract with Colaianni
Condruction, Inc. (herandfter “Colaanni™), adefendant bel ow and the gppellant herain, for congtruction
of the Veteran’sMemorid Amphitheater." Pursuant to the contract, the amphitheater was constructed

aong the bank of the Ohio River in Wheding and indluded apublic dock. A seriesof banner flag poles,

'Colaianni had been awarded the contract after the project had been put out for
competitivebids. Theproject had been designed and the plans and specifications had been prepared by
McKinley & Associates, Inc.



each of whichincluded alight toilluminateitsflag, wereingtaled at theend of thedock. Inaddition,
navigationlightswereingaled onthenorthernmost and southernmodt flag poles. Colaianni subcontracted
the dectrica work required on the project to Y oung Electric, Inc. (heranafter “Young’). Incdludedinthe
eectricd work wasthejob of running eectrical serviceto thelightsin the dock area, where occasiond

flooding was anticipated. To complete this task, Y oung used metal conduit and ran it under the dock.

Ingpproximately 1990 or 1991, the City of Whedling removed thelightsfrom the banner
flag poles; however, dectricd sarvicetothedock areawasleftintact. Atsomepoint, thenavigation lights

were also removed. Again, electrical service to the dock arearemained in tact.

Thereafter, the dock area was flooded in 1996. As aresult of the flood, the
electricd/breaker room from which eectrica sarviceto the dock areawas provided sustained damage.
The City hired Y ahn Electric, Inc. to perform repair work. 'Y ahn Electric replaced dl the bregkersin the
electrical/breaker room, including those that powered the linesto the flag polesin the dock area.
Apparently, therewas no ingpection of the conduit below the dock that carried the eectrica linesto the

flag poles.

It waslater learned that this conduit had deteriorated and didodged, and had cometo rest
ontheriver bed. Asaresult of thisdamage, severd live wireswere exposed in the water of the Ohio
River. OnAugus 2, 1997, prior to the discovery of thisdamage and theexpased wires, Addine Stillwell,

aplaintiff beow and an gopdleeherein, and her fourteen-year-old daughter Susan weretubing on the Ohio
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River inthevidnity of the amphithester, apublic areacommonly usad for such recreationd activities. As
Adaine Stillwdl gpproached thedock she began tofed tingling and numbnessin her legsand waspulled
fromthewater. Inthe meantime, Susan dso reached the dock area. Before Susan was ableto get out of
thewater, however, shecameinto contact with theexposad dectrica wiresthat wereenergizing thewater
andwasdectrocuted. Effortsto resuscitate her were unsuccessful and shewas later pronounced deed a

Wheeling Hospital.

AddineStillwell, asadminidrator of theestate of thedeceased, andin her ownright, filed
awrongful desth and persond injury it in the Circuit Court of Ohio County. The defendantsnamed in
the suit included the City of Whedling; McKinley & Associates, Inc., f/k/aMcKinley Engineering
Company; Colaianni Congtruction, Inc.; and Y oung Electric, Inc.? Susan' sfather, Alvin Stillwell 2 dsofiled
awrongful desth suit inthe Circuit Court of Ohio County in hiscgpacity astheadminigrator of Susan's
edate’ Alvin Stillwell’ ssuit was asserted againgt the same defendants named in Addine Stillwell’ s suit.
Colaianni filedamotionto dismissasduplicativetheactionfiled by Alvin Stillwel. Thedrcuit court then
made Addineand Alvin Stillwell (hereinafter “the Stillwells’) co-adminigrators of Susan’ sestate and

directed asingletrial.> Yahn Electric, Inc., was added to the suit as a third-party defendant.

“This suit was designated Civil Action No. 97-C-324.

*Alvin and Adaline Stillwell are divorced.

“This suit was designated Civil Action No. 97-C-328.

*The consolidated suit was designated Consolidated Civil Action No. 97-C-324.
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Y oung did not file an answer or atherwise gppear inthisaction.? Dueto Y oung' sfailure
to respond, the Stillwellsmoved for adefault judgment under Rule 55 of the West VirginiaRulesof Civil
Procedure. Themotionwasgranted over Colaianni’ sobjection. Inaddition to obtaining adefault judgment
againg Y oung, the Pantiffsnegotiated settlementswith the City of Wheding, McKinley & Assodaes Inc.,

and Yahn Electric. The circuit court approved the settlements, also over Colaianni’s objections.

A jury trid wasthen had with Colaianni astheonly remaining defendant. After hearingthe
evidence presented, thejury returned averdict finding thet neither Y oung nor Colaianni hed been negligent
ininddling thedectricd sysema theamphitheater. Inaddition, however, thejury conduded that Y oung's

work in this regard was inherently dangerous.”

Falowing thereturn of thejury verdict, the Stillwdlsfiled amation for anew trid daiming,
In part, that the dircuit court should have entered judgment againgt Colaianni asamaiter of law following
the default by its subcontractor, Y oung. Thecircuit court then set asdethe verdict and granted the
Stillwellsanew trial. Initsorder granting anew trial, the circuit court explained:
Based upon [thejury’ sfinding thet thework being performed by

Y oung Electricwasinherently dangeroud, thenegligenceof thedefendart,
Y oung Electric Company, Inc., as subcontractor, was imputed to the

%Y oung had been involuntarily dissolved by decree of court on April 15, 1994. Inthis
apped, the parties have raisad issuesinvol ving the effectiveness of the dissolution and whether Y oung
received proper serviceof process. Our resolution of this case, however, does not require usto decide
these issues.

‘On gpped, Colaianni hasasoraised anissuerdaedtothisfinding. Asweresolvethis
case on other grounds, we do not reach the issue.
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defendant, Colaianni Condiruction, Inc., asgenera contractor, under the

principles set forth in King v. Lens Creek Limited Partnership, 199

W. Va 136, 483 S.E.2d 265 (1996).

Thecircuit court then concluded that it had erred in submitting to thejury theissue of
Y oung’ snegligence. Allowing theverdict to stand, the court reasoned, would result inamiscarriage of
justice. Consequently, the circuit court ordered a new trid and directed that theissuesto be addressed
would beonly: (1) Colaanni’ snegligence, (2) theinherent dangerousnessof Y oung Electric’ swork, and

(3) damages. It isthis order that Colaianni now appeals.®

.
STANDARD OF REVIEW

Inthisgpped weareasked to congder acircuit court’ sruling onamotion for anew trid.

It iswell established that:
“A trid judge’ sdecision to award anew trid isnot subject to

gopdlaereview unlessthetrid judge dbuseshisor her discretion.” Syl.

Pt. 3, in part, In re Sate Public Bldg. Asbestos Litigation, 193

W. Va. 119, 454 S.E.2d 413 (1994), cert. denied sub nom. W.R.

Grace& Co.v. West Virginia, 515 U.S. 1160, 115 S. Ct. 2614, 132

L. Ed. 2d 857 (1995).
Syl. pt. 2, Satev. Vance, 207 W. Va. 640, 535 S.E.2d 484 (2000). Elaborating on this point, we have
held:

Whenatrid judgevacaesajury verdict and avardsanew trid pursuant
to Rule 59 of the West Virginia Rules of Civil Procedure, thetrial

The Stillwel’ sfiled amotion to dismissthis appea daiming thelack of an gppedable
order. The motion was denied.



judgehasthe authority to weigh the evidence and consder the credibility
of thewitnesses. If thetrid judgefindsthe verdict isagaingt the clear
weight of the evidence, is based on false evidence or will resultina
miscarriage of justice, thetrid judge may set asdetheverdict, eveniif
supported by subgtantia evidence, and grant anew trid. A trid judge's
decisonto award anew trid isnot subject to gppelatereview unlessthe
trial judge abuses his or her discretion.

Syl. pt. 3, in part, Inre Sate Pub. Bldg. Asbestos Litig., 193 W. Va. 119, 454 S.E.2d 413 (1994).
Typically,

e

[i]t takes astronger casein an appellate court to reversea

judgment awarding anew tria than onedenying it and giving judgment

agand theparty damingto havebeenaggrieved.” Point 1, Syllabus, The

Sar Piano Co. v. Brockmeyer, 78 W. Va. 780 [, 90 S.E. 338

(1916)].” Syl. pt. 2, Young v. Duffield, 152 W. Va. 283, 162 S.E.2d

285 (1968).
Syl. pt. 1,id. Seealso Syl. pt. 4, Young v. Duffield, 152 W. Va. 283, 162 S.E.2d 285 (1968) (“An
gppdlate courtismoredisposedto affirmtheaction of atria court in setting asdeaverdict and granting
anew trid than when such action resultsin afind judgment denying anew trid.”), overruled on other
grounds by Tennant v. Marion Health Care Found., 194 W. Va. 97, 459 S.E.2d 374 (1995).
Thisdoes not mean, however, that an order granting anew trid isnever reversed. Wehave previoudy
explained that “*the judgment of atrial court in awarding anew trial should bereversed. . . if a
condderation of the evidence showsthat the case was aproper onefor jury determingtion.”” Andrews
v. Reynolds Mem'| Hosp., Inc., 201 W. Va. 624, 630, 499 S.E.2d 846, 852 (1997) (quoting
Maynard v. Adkins, 193 W. Va. 456, 459, 457 S.E.2d 133, 136 (1995)). Thus,

“[&]lthoughtheruling of atrid courtingranting or denying amationfor a

new trid isentitled to great regpect and waght, thetria court’ sruling will

be reversed on gpped whenitisclear that thetria court hasacted under
some misapprehension of the law or the evidence.”
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Andrews, 201 W. Va. at 630, 499 S.E.2d at 852 (quoting Syl. pt. 4, Sanders v. Georgia-Pac.

Corp., 159 W. Va 621, 225 S.E.2d 218 (1976) (additional citations omitted)).

Our determination of whether the circuit court abusad itsdiscretion inthe case sub judice
requires usto decidetheissue of whether agenerd contractor being sued on atheory of vicariousliability
Isbarred fromlitigating theissue of anindependent contractor’ snegligencewhereadefault judgment has
been entered againg the independent contractor. To the extent thet thisrasesaquestion of law, our review
of thedrcuit court’ sdetermination of this particular issueisdenovo. “Wheretheissue on an goped from
the drcuit court iscdearly aquedion of law or involving aninterpretation of agatute, we goply ade novo
standard of review.” Syl. pt. 1, Chrystal RM. v. CharlieA.L., 194 W. Va. 138, 459 S.E.2d 415
(1995). Havingreviewed the proper sandardsfor our condderation of thiscase, wenow addresstheissue

at hand.

[11.
DISCUSSION
Inthiscase, the Stillwells seek to etablish liability on the part of Colaianni for work
performed by Y oung while Y oung was acting as an independent contractor. 1t hasbeen dearly established
that, in general, one may not be held liable for the negligence of an independent contractor.®

“The generd ruleistha where one person has contracted with a

*Inthis case, thereis no dispute among the partiesthat Y oung was an independent
contractor of Colaianni.



competent person to do work, not initsalf unlawful or intrinsically

dangerousin character, and who exercise no supervison or control over

thework contracted for, such personisnot ligblefor the negligence of

such independent contractor or his servantsin the performance of the

work.” Syl. Pt. 1, Chenoweth v. Settle Eng'rs, Inc., 151 W. Va.

830, 156 S.E.2d 297 (1967), overruled in part on other grounds

by Sandersv. Georgia Pacific Corp., 159W. Va. 621, 225 SEE.2d

218 (1976).
Syl. pt. 7, Thomson v. McGinnis, 195 W. Va. 465, 465 S.E.2d 922 (1995). An exception tothis
generd rulegpplieswherethework performed by theindependent contractor isinherently dangerous. “A
principa hasanon-ddegable duty to exercise reasonable care when performing an inherently dangerous
activity; aduty that the principa cannot discharge by hiring an independent contractor to undertakethe
activity.” Syl. pt 2, Kingv. LensCreek Ltd. P’ ship, 199 W. Va. 136, 483 S.E.2d 265 (1996). Thus,
to hold onevicarioudy liablefor negligence on the part of an independent contractor in carrying out an
inherently dangerousactivity, it must beshown not only thet theindependent contractor wasengagedinan
inherently dangerousactivity, but also that theindependent contractor acted negligently. Aswediscuss
morefully beow, thefact that Y oung was negligent in carrying out the activities underlying thislaw suit hes
been determined by virtue of adefault judgment entered againg it asaresult of itsfallureto answer or
otherwise defend the Stillwels suit. The question we must decide iswhether that default judgment dso
stidfiesthe negligencearm of thetest for vicariousliability, thus operating to collateraly estop Colaanni

from litigating the issue of Y oung's negligence.

Thedoctrineof collateral estoppd appliesto preclude thelitigation of anissuethat has

been previoudy resolved. See Chrigtianv. Szemore, 185 W. Va. 409, 412, 407 S.E.2d 715, 718



(1991) (“ Collaterd estoppe isessentidly adoctrinewhich precludestherditigation of anissue, whileres
judicataprecudesrditigation of thesamecauseof action.” (emphasisadded)). Thedircuit court’ sdecision
toaward anew trid inwhich Colaianni would be predluded from litigating theissue of 'Y oung' snegligence
isan gpplication of offensve collaterd estoppd. Conleyv. Spillers, 171 W. Va 584, 591, 301 SE.2d
216, 222 (1983) (“Whereaplantiff pressesfor collaterd estoppd, itissadto be*offensve onthetheory
that the plaintiff isuang theestoppd asan affirmative deviceto avoid having to proveliability agang the
defendant.”). We have explained:
Collaterd estoppd isdesgnedtoforecloserditigation of issuesin
asecond suit which have actudly beenlitigated in the earlier suit even
though theremay beadifferencein the cause of action between the parties
of thefirgt and second suit. We have madethissummary of the doctrine
of collateral estoppel:
“But wherethe causes of action are not the same, the
patiesbangidentica or in privity, the bar extendsto only
those matterswhich were actudly litigated in the former
proceeding, asdisinguished from thosemettersthat might
or could havebeen litigated therein, and arises by way of
estoppd rather than by way of strict res adjudicata.”

Lane v. Williams, 150 W. Va. 96, 100, 144 S.E.2d
234, 236 (1965).

Syl. pt. 2, Conley.™

In discussing the requiitesfor the goplication of collaterd estoppd, we havefurther Sated:

“Thedoctrine of collateral estoppel alsorequiresasdoesres

YWhile, technicdly, therehas been nofiling of sparatelaw stitsinthecasesubjudice,
for dl practicd purposesthedamsagaing Colaianni and Y oung arethe equivaent of two separatelaw
auits. Consequently, itisappropriateto examinetheissuehereinraised inthe context of collatera estoppd.
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judicata that thefirst judgment be rendered on the meritsand be afind

judgment by acourt having competent jurisdiction over thesubject matter

andtheparties” Syl. Pt. 3, Conley v. Spillers, 171 W. Va. 584, 301

S.E.2d 216 (1983).
Syl. pt. 2, Chrigian. Thereisno question that adefault judgment isequivaent to afind judgment onthe
merits. See Blake v. Charleston Area Med. Ctr., Inc., 201 W. Va. 469, 478, 498 S.E.2d 41, 50
(1997) (conduding thet “the default ruling intheinitid case between CAMC and the Blakes satisfiesthe
criteriafor afind adjudication onthemeritsby acourt of competent jurisdiction.” (citationsomitted)); Syl.
pt. 1, in part, Intercity Realty Co. v. Gibson, 154 W. Va. 369, 175 S.E.2d 452 (1970) (“A default
judgment obtainedin accordancewith the provisonsof Rule55(h), West VirginiaRulesof Civil Procedure,
isavdid and enforcegblejudgment . . ..”); 11A Michi€ s durisorudence Judgmentsand Decrees § 200
(1997) (* A default judgment isfina and enforceable unless set asdein accordance with the prescribed
rulesof procedure”). However, afind judgment onthemeritsisnat, inand of itsaf, adequate to support

the application of collateral estoppel.

In addition to the requirement of afina judgment on the merits, we have held that “*[ 4]
fundamental due process point reaing to the utilization of collaterd estoppe isthat any person againgt
whom collateral estoppel is asserted must have had a prior opportunity to have litigated his
claim.” Syl. Pt. 8, Conley v. Spillers, 171 W. Va. 584, 301 S.E.2d 216 (1983).” Syl. pt. 3,

Chrigtian (emphasisadded). Intheingtant case, Colaianni did not havean opportunity tolitigatetheissue
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of Y oung' snegligenceprior totheentry of thedefault judgment.™ Y et that questioniscrucia tofinding
Colaianni liable. Under these circumstances, wefinditisnot proper to apply collatera estoppd to
preclude Colaanni from litigating theissue of Y oung' snegligence. Generd principlesrdated to default

judgments further support this conclusion.

A default judgment isasanction that may beimposed againg aparty for hisor her falure
to comply with certain procedural requirements associated with alawsuit. See 11A Michi€'s
Jurigprudence Judgmentsand Decrees § 186, at 281 (explaining that adefault judgment isbased “ upon
an omissonto takeanecessary sep in[an] action withinthe proper time” (footnote omitted)). See eg.,
Napier v. Plymale, 167 W. Va 372, 280 S.E.2d 122 (1981) (indicating that defauilt judgment was
appropriate sanction for unjudtified delay in filing answer); Bennett v. General Acc. Fire& Life Asaur.
Corp., 149W. Va 92, 138 SE.2d 719 (1964) (concluding that default judgment was proper against
defendant who failed to gppear @ther in person or by counsd onday of trid). Itispunitivein natureand
meant to deter such conduct. However, aperson or entity hiring an independent contractor has absolutely
no power to prevent the independent contractor’ s procedurd default in any subsegquent law suit that may
arsefromthe contracted work. Conssquently, pendizing suchanindividud for the defaulting conduct of

the independent contractor would have absolutely no deterrent effect.

Moreover, itiswdl established that default judgmentsarenot favored inthelaw. Indeed,

Y oung, on the other hand, did have the opportunity to litigate the issue of itsown
negligence and failed to do so, resulting in the entry of the default judgment against it.

11



aswe dated inIntercity Realty Co. “‘[t]helaw strongly favors an opportunity to adefendant to make
defensetoanactionagaingt him.”” 154 W. Va at 376, 175 S.E.2d at 456 (quoting Plumbly v. May,
140 W. Va 889, 893, 87 SE.2d 282, 285 (1955)). See also Danidlsv. Hall’sMotor Transt Co.,
157W. Va 863, 865-66, 205 S.E.2d 412, 413 (1974) (“ ThisCourt hasheld that it isthe palicy of the
law to favor thetria of al cases on the merits, McDaniel v. Romano, 155 W. Va. 875, 190 SE.2d 8
(1972).”); 11A Michi€ s Jurigprudence Judgments and Decrees § 186, a 282 (“Default judgmentsare
not favored in law; courtsexist to do justice and are rductant to enforce an unjust judgment.” (footnote
omitted)). Applying collaterd estoppd to prevent one party from mounting a defense when the estoppel
Isbased soldy upon ancther party’ sprocedura default runsafoul of theseprinciples. For thesereasons,
we hold that where aparty is sued on atheory of vicariousliability arisng from the negligence of an
Independent contractor, that party isentitled to defend on the bas s that the independent contractor was
not negligent, notwithstanding theentry of adefault judgment againg theindependent contractor. However,
thedefault judgment againgt theindependent contractor remainsinfull forceand effect regardiessof the

outcome of the litigation on the issue of his or her negligence.

Wenatethat other courtsaddressng Smilar issues havelikewise conduded thet adefault
judgment is not aproper foundation for vicariousliability. See Dade County v. Lambert, 334 So. 2d
844, 847 (Fla. Dig. Ct. App. 1976) (finding that county could not be held vicarioudy lidblebased oniits
employeebusdriver’ sfalureto plead, and Sating “[t]he default of one defendant, dthough an admisson
by him of the dlegations of the complaint, does not operate as an admisson of such dlegation asagangt
acontesting co-defendant.” (citations omitted)); United Salt Corp. v. McKee, 96 N.M. 65, 68, 628
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P.2d 310, 313 (1981) (refusing to set asade default judgment entered againgt employeesto the extent that
it established theliability of theemployees,” but gating that theemployer would nevertheless be“ entitled
to try theissues of negligence, respondest superior and theamount of damages. Aslong astheseissues
wereraised by [theemployer’ g pleadings, it should not beforecl ased from litigeting them merdly because

[the employees] defaulted.” (emphasis added)).

Basad upon theforegoing andys's, wefind that the circuit court abused itsdiscretionin
granting anew trid founded upon its erroneous conclusion that it had erred in submitting the question of
Y oung' snegligenceto thejury. Thejury properly consdered the question and found that Y oung did not

act negligently. Asa consequence, Colaianni may not be held liable for Y oung’s actions.

2The United Salt court did, however, set aside the default judgment to the extent it
awarded damages. Becausetherewasno independent cause of action againg theemployer, the court was
concerned that inconsistent verdicts would result if the damage award was permitted to stand.

But see Rogersv. J.B. Hunt Transp., Inc., 244 Mich. App. 600, 624 N.W.2d 532
(2001) (finding employer being sued ontheory of vicariousligbility could not contest employee sligbility
following default judgment against employee); Ha v. T.W. Smith Corp., 185 Misc. 2d 895, 896, 714
N.Y.S.2d 873, 874 (2000) (conduding that “lidhility can be gautorily imposad upon the [employer/|owner
of avehidewnherethe [employer/Jowner has gppeared and contested lighility and adefault judgment hes
been granted againgt the[employee/] driver,” but noting thet theemployer could havefiled ananswer on
behalf of its employee).
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V.
CONCLUSION
For thereasonsgtated inthisopinion, wereversethecircuit court’ sorder granting anew

trial, and we remand this case for entry of an order reinstating the verdict of the jury.

Reversed and Remanded.
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