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The mgjority opinion has no basisin our law and violates the principles of
stare decisis.

Becausetheworkers compensation system isagatutory creation, this Court should look
to the applicable workers' compensation statute to decideissuesliketheinstant one. “Workers
Compensdion rightsand resultant remedies are Sautory and in order to ascertain the availability and scope
of bendfits, this Court looks to the plain meaning to ascertain the legidature sintention.” Wingrovev.
Workers Compensation Div., 208 W.Va. 80, 84, 538 S.E.2d 378, 382 (2000). “The primary object
in congruing adatute isto ascertain and give effect to theintent of the Legidature” Syllabus Point 1,

Smith v. Sate Workmen’s Compensation Com'r, 159 W.Va. 108, 219 S.E.2d 361 (1975).

The gpplicablesatutea issueisW.Va Code § 23-4-6(g) (1999). ThisCourt recognized
in Wingrove that “[a]ccording to W.Va. Code 23-4-6(g) [1999], the generd ruleisthat an award of
benefits during thelifetime of the clamant is necessary for payment of unpaid benefitsto adamant’s
dependents after hisor her deeth.” Wingrove, 208 W.Va at 85, 538 S.E.2d a 383 (citation omitted).

Wemeadeit quite dear in Wingrovethat “[t]he plain meaning of the Satute requiresan award to be given



during adamant' slifetimefor the payment of unpaid bendfitsto aclameant’ sdependentsafter hisor her

death.” Id.

Intheingtant case, no award wasgiven during thedamant' slifetimeso thet, according to
the unambiguousrule set forth in\WWingrove, there can be no payment of unpaid benefitsto thedamant's
dependentsafter hisdesth. Inthiscase, becausethe daimant died without ever having received anaward,
the claim was extinguished upon hisdesth. The gpplicable gatute and the settled law of this Court are
clear. Therefore, this Court should apply the statute and our rule in Wingrove and find against the

claimant.

However, the mgority doesnot like the result mandated by application of the established
law. Therefore, the mgority choosesto ignore the plain terms of the Satute and to overrule aunanimous
opinion of this Court which was decided on July 12, 2000, amereyear and ahdf ago. | bievethat this
Court should be bound by the doctrine of stare decisisto follow Wingrove. The doctrine of stare
decisisrests on the principle,

thet law by which men aregoverned should befixed, definite, and

known, and that, when thelaw isdeclared by court of competent

jurisdiction authorized to condrueit, such dedaration, in abbsence

of papable mistake or error, isitself evidence of the law until

changed by competent authority.
Booth v. Sms, 193 W.Va. 323, 350 n. 14, 456 S.E.2d 167, 194 n. 14 (1995) (citation omitted).
Wingroveiswell reasoned, devoid of pa pablemigtakeor error, and thegpplicable governing datute has

not changed sinceWingrovewasdecided. Therefore, thereisno sound reasonto overruleWingrove.
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Furthermore, the Court’ sdigoogtion of theclamant’ spermanent totd disability damand
the new law st forth in syllabus point 7 arewrong. Although this Court regularly refersto Javinsv.
Workers Compensation Com'r, 173W.Va. 747, 320 S.E.2d 119 (1984) and Persiani v. S\MCC,
162 W.Va. 230, 248 S.E.2d 844 (1978), these cases are no longer good law in light of the 1995
amendmentstotheworkers compensationgatutes. AccordingtoW.Va Code 8 23-4-6a(1995), in part:

If anemployeeisfound to be permanently disabled due
to occupationd pneumoconics's. . . the percentage of permanent
disbility shall bedetermined by thedegreeof medicd impairment
that isfound by the occupational pneumoconiosisboard. The
division shall enter an order setting forth thefindings of the
occupationad pneumoconiossboard with regard to whether the
claimant has occupational pneumoconiosisand the degree of
medicd imparment, if any, resulting therefrom. Theat order shdll
bethefina decison of thedivison.... If suchadecisonis
objected to, the office of judges shdl affirm the decison of the
occupational pneumoconiosisboard madefollowing hearing
unlessthe decisionisclearly wrong in view of thereliable,
probative and substantial evidence on the whole record.
Thedigpostive quedion, therefore, iswhether the Occupationa Pneumoconioss Board was dearly wrong
inlight of therdiable, probative and subgantid evidence onthewholerecord. Theanswver isunequivocdly
no. Dr. Ranavaya sopinion that the claimant was permanently and totaly disabled asaresult of his
occupationad pneumoconiodsdoesnot condituterdiable, probative, and substantial evidencethat renders

the Occupational Pneumoconiosis Board clearly wrong.

The majority opinion is another example of this Court’ s results-driven workers
compensation jurisprudence. First, the Court regularly abuses the applicable standards of review.

Although the Court repestedly assertsthat it only disturbs the findings of the Workers Compensation
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Apped Board when thesefindings are dearly wrong, the Court, in fact, reviews de novo every workers

compensation gpped accepted by the Court and reversesthe Board asignificant percentage of thetime,

Second, the Court routingly abrogates|egid ative mandates by resorting to the so cdlled
“rulecf liberaity” whichwas crested ex nihilo by thisCourt. While arguably gpplication of aliberdity
ruleiswarantedwheretheparties evidenceisevenly balanced, thisCourt regularly abusestheruletofind
for theclamant wherehisor her evidenceisgrosdy inadequate. For example, thisCourt will choosea
chiropractor’ spercentageof impairment eva uation over theeva uationsof five orthopedic surgeonsbassd

on the liberality rule.

According to the “Workers Compensation Training Manual” promulgated by the
Workers Compensation Divigon, “[t]heLiberdity Ruleissomething of whichyou should beaware. Itis
not something you should routindy resortto injudtifying an award of bendfits. Infact, atationstotherule
should almost never beincludedinyour decisons.” Further, “[i]t isimportant to emphasize that the
Liberdity Ruleisno subdtitutefor proof of entitlement toworkers compensation benefits.” ThisCourt,

however, routingly citestheliberdity ruleand usesit tojustify itsdecisonsinworkers compensation

appedls.

By ignoring plain satutory language, disregarding standards of review, and abusingthe
liberdity rule, this Court usualy manages someway to find for claimants, often contrary totherdiable
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evidence. “Itisnot good to have respect of personsin judgment.”*

In concluson, | would have applied W.Va Code § 23-4-6(g) (1999) and Wingroveto
findthat Mr. Martin’ sclaim was extinguished by hisdeath because hedid not previoudy receiveany

favorable rulings. Accordingly, | dissent.

'Proverbs 24:23, in part. (King James Version).
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